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LEGISLATION  CONCERNING  COMPACTS 


WEDNESDAY,  SEPTEMBER  18,  1996 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
2141,   Rayburn   House   Office   Building,   Hon.   George  W   Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Bob  Inglis,  Steve 
Chabot,  Michael  Patrick  Flanagan,  Bob  Barr,  Jack  Reed,  Robert  C. 
Scott,  and  Zoe  Lofgren. 

Also  present:  Raymond  J.  Smietanka,  chief  counsel;  Charles  E. 
Kern  II,  counsel;  Rebecca  Ward,  secretary;  and  Agnieszka 
Fryszman,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  Gekas.  This  meeting  will  come  to  order.  We  will  begin  this 
hearing  seeing  that  Mr.  Flanagan  is  here.  If  you  would  take  your 
seat,  or  stand  next  to  me. 

Mr.  Flanagan.  No,  I  choose  to  take  my  seat. 

Mr.  Gekas.  We  will  begin  with  the  first  item  on  the  agenda 
which  is  H.J.  Res.  193.  H.J.  Res.  193  grant  the  consent  of  Congress 
to  the  Emergency  Management  Assistance  Compact.  It  is  very 
timely  and  appropriate  following  the  ravages  of  the  most  recent 
hurricanes,  to  contemplate  in  advance  a  joint  response  that  has  al- 
ready come  into  play  even  without  the  compact,  but  which  now 
would  formalize  it  and  make  it  a  part  of  State  government  in  the 
States  that  have  agreed  to  this  compact.  We  believe  it  is  an  appro- 
priate manner  in  which  the  several  States  can  join  forces  to  battle 
nature,  if  nothing  else. 

The  actual  purpose  of  the  compact  speaks  for  itself.  On  page  2, 
starting  with  line  11,  it  says:  "The  purpose  of  this  compact  is  to 
provide  for  mutual  assistance  between  the  states  entering  into  this 
compact  in  managing  any  emergency  disaster  that  is  duly  declared 
by  the  Governor  of  the  affected  state,  whether  arising  from  natural 
disaster,  technological  hazard,  man-made  disaster,  civil  emergency 
aspects  of  resources  shortages,  community  disorders,  insurgency,  or 
enemy  attack." 

[The  bills,  H.J.  Res.  193  and  H.J.  Res.  194,  follow:] 

(l) 


104th  CONGRESS 
2d  Session 


H.  J.  RES.  193 


Granting  the  consent  of  Congress  to  the  Emergency  Management  Assistance 
Compact. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

September  17, 1996 
Mr.  INGLIS  of  South  Carolina  (for  himself  and  Mr.  Scott)  introduced  the  fol- 
lowing joint  resolution;  which  was  referred  to  the  Committee  on  the  Judi- 
ciary 


JOINT  RESOLUTION 

Granting  the  consent  of  Congress  to  the  Emergency 
Management  Assistance  Compact. 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in   Congress  assembled, 

3  SECTION  1.  CONGRESSIONAL  CONSENT. 

4  The  Congress  consents  to  the  Emergency  Manage- 

5  meiit  Assistance  Compact  entered  into  by  Delaware,  Flor- 

6  ida,  Georgia,  Louisiana,  Maryland,  Mississippi,  Missouri, 

7  Oklahoma,  South  Carolina,  South  Dakota.  Tennessee,  Yir- 

8  ginia,  and  West  Virginia.  The  compact  reads  substantially 

9  as  follows: 


1  "Emergency  Management  Assistance 

2  Compact 

3  "ARTICLE  I. 

4  "PURPOSE  AND  AUTHORITIES. 

5  "This  compact  is  made  and  entered  into  by  and  be- 

6  tween  the  participating  member  states  which  enact  this 

7  compact,  hereinafter  called  party  states.  For  the  purposes 

8  of  this  compact,  the  term  'states'  is  taken  to  mean  the 

9  several  states,  the  Commonwealth  of  Puerto  Rico,  the  Dis- 

10  trict  of  Columbia,  and  all  U.S.  territorial  possessions. 

1 1  "The  purpose  of  this  compact  is  to  provide  for  mutual 

12  assistance  between  the  states  entering  into  this  compact 

13  in  managing  any  emergency  disaster  that  is  duly  declared 

14  by  the  Governor  of  the  affected  state,  whether  arising  from 

15  natural  disaster,  technological  hazard,  man-made  disaster, 

16  civil  emergency  aspects  of  resources  shortages,  community 

17  disorders,  insurgency,  or  enemy  attack. 

18  "This  compact  shall  also  provide  for  mutual  coopera- 

19  tion  in  emergency-related  exercises,  testing,  or  other  train- 

20  ing  activities  using  equipment  and  personnel  simulating 

21  performance  of  any  aspect  of  the  giving  and  receiving  of 

22  aid  by  party  states  or  subdivisions  of  party  states  during 

23  emergencies,   such  actions  occurring  outside  actual  de- 

24  clared  emergency  periods.  Mutual  assistance  in  this  com- 

25  pact  may  include  the  use  of  the  states'  National  Guard 


1  forces,  either  in  accordance  with  the  National  Guard  Mu- 

2  tual  Assistance  Compact  or  by  mutual  agreement  between 

3  states. 

4  "ARTICLE  II. 

5  "GENERAL  IMPLEMENTATION. 

6  "Each  party  state  entering  into  this  compact  recog- 

7  nizes  that  many  emergencies  transcend  political  jurisdic- 

8  tional  boundaries  and  that  intergovernmental  coordination 

9  is  essential   in   managing  these  and  other  emergencies 

10  under  this  compact.  Each  state  further  recognizes  that 

1 1  there  will  be  emergencies  which  require  immediate  access 

12  and  present  procedures  to  apply  outside  resources  to  make 

13  a  prompt  and  effective  response  to  such  an  emergency. 

14  This  is  because  few,  if  any,  individual  states  have  all  the 

15  resources  they  may  need  in  all  types  of  emergencies  or 

1 6  the  capability  of  delivering  resources  to  areas  where  emer- 

1 7  gencies  exist. 

18  "The  prompt,  full,   and  effective  utilization  of  re- 

19  sources  of  the  participating  states,  including  any  resources 

20  on  hand  or  available  from  the  federal  government  or  any 

21  other  source,  that  are  essential  to  the  safety,  care,  and 

22  welfare  of  the  people  in  the  event  of  any  emergency  or 

23  disaster  declared  by  a  party  state,  shall  be  the  underlying 

24  principle  on  which  all  articles  of  this  compact  shall  be  nn- 

25  derstood. 
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1  "On  behalf  of  the  Governor  of  each  state  participat- 

2  ing  in  the  compact,  the  legally  designated  state  official 

3  who  is  assigned  responsibility  for  emergency  management 

4  will  be   responsible   for  formulation   of  the   appropriate 

5  interstate  mutual  aid  plans  and  procedures  necessary  to 

6  implement  this  compact. 

7  "ARTICLE  III. 

8  "PARTY  STATE  RESPONSIBILITIES. 

9  "A.  It  shall  be  the  responsibility  of  each  party  state 

10  to  formulate  procedural  plans  and  programs  for  interstate 

1 1  cooperation  in  the  performance  of  the  responsibilities  list- 

12  ed  in  this  article.  In  formulating  such  plans,  and  in  carry- 

13  ing  them  out,  the  party  states,  insofar  as  practical,  shall: 

14  "1.   Review   individual   state   hazards   analyses 

15  and,  to  the  extent  reasonably  possible,  determine  all 

16  those  potential  emergencies  the  party  states  might 

17  jointly  suffer,  whether  due  to  natural  disaster,  tech- 

18  nological  hazard,  man-made  disaster,  emergency  as- 

19  pects  of  resources  shortages,  civil  disorders,  insur- 

20  gency,  or  enemy  attack; 

21  "2.  Review  party  states'  individual  emergency 

22  plans  and  develop  a  plan  which  will  determine  the 

23  mechanism  for  the  interstate  management  and  pro- 

24  vision  of  assistance  concerning  any  potential  emer- 

25  gency; 
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1  "3.   Develop  interstate  procedures  to  fill   any 

2  identified  gaps  and  to  resolve  any  identified  incon- 

3  sistencies  or  overlaps  in  existing  or  developed  plans; 

4  "4.  Assist  in  warning  communities  adjacent  to 

5  or  crossing  the  state  boundaries; 

6  "5.  Protect  and  assure  uninterrupted  delivery 

7  of  services,  medicines,  water,  food,  energy  and  fuel, 

8  search  and  rescue,  and  critical  lifeline  equipment, 

9  services,  and  resources,  both  human  and  material; 

10  "6.  Inventory  and  set  procedures  for  the  inter- 

11  state  loan  and  delivery  of  human  and  material  re- 

12  sources,  together  with  procedures  for  reimbursement 

13  or  forgiveness;  and 

14  "7.  Provide,  to  the  extent  authorized  by  law,  for 

15  temporary  suspension  of  any  statutes  or  ordinances 

16  that  restrict  the  implementation  of  the  above  respon- 

1 7  sibilities. 

18  "B.  The  authorized  representative  of  a  party  state 

19  may  request  assistance  to  another  party  state  by  contact- 

20  ing  the  authorized  representative  of  that  state.  The  provi- 

21  sions  of  this  compact  shall  only  apply  to  requests  for  as- 

22  sistance  made  by  and  to  authorized  representatives.  Re- 

23  quests  may  be  verbal  or  in  writing.  If  verbal,  the  request 

24  shall  be  confirmed  in  writing  within  thirty  days  of  the 
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1  verbal  request.  Requests  shall  provide  the  following  infor- 

2  mation: 

3  "1.  A  description  of  the  emergency  service  fune- 

4  tion  for  which  assistance  is  needed,  including,  but 

5  not  limited  to,  fire  services,  law  enforcement,  emer- 

6  gency  medical,  transportation,  communications,  pub- 

7  lie  works  and  engineering,  building,  inspection,  plan- 

8  ning  and  information  assistance,  mass  care,  resource 

9  support,  health  and  medical  services,  and  search  and 

10  rescue; 

11  "2.  The  amount  and  type  of  personnel,  equip- 

12  ment,  materials  and  supplies  needed,  and  a  reason- 

13  able  estimate  of  the  length  of  time  they  will  be  need- 

14  ed;  and 

15  "3.  The  specific  place  and  time  for  staging  of 

16  the  assisting  party's  response  and  a  point  of  contact 

17  at  that  location. 

18  "C.   There  shall  be  frequent  consultation  between 

19  state  officials  who  have  assigned  emergency  management 

20  responsibilities  and  other  appropriate  representatives  of 

21  the  party  states  with  affected  jurisdictions  and  the  United 

22  States  Government,  with  free  exchange  of  information, 

23  plans,  and  resource  records  relating  to  emergency  capabili- 

24  ties. 


8 
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1  "ARTICLE  IV. 

2  "limitations. 

3  "Any  party  state  requested  to  render  mutual  aid  or 

4  conduct  exercises  and  training  for  mutual  aid  shall  take 

5  such  action  as  is  necessary  to  provide  and  make  available 

6  the  resources  covered  by  this  compact  in  accordance  with 

7  the  terms  hereof;  provided  that  it  is  understood  that  the 

8  state  rendering  aid  may  withhold  resources  to  the  extent 

9  necessary  to  provide  reasonable  protection  for  such  state. 

10  "Each   party  state   shall   afford  to  the  emergency 

1 1  forces  of  any  party  state,  while  operating  within  its  state 

12  limits  under  the  terms  and  conditions  of  this  compact,  the 

13  same  powers,  except  that  of  arrest  unless  specifically  au- 

14  thorized  by  the  receiving  state,  duties,  rights,  and  privi- 

1 5  leges  as  are  afforded  forces  of  the  state  in  which  they  are 

16  performing  emergency  services.  Emergency  forces  will  con- 

17  tinue  under  the  command  and  control  of  their  regular 

18  leaders,  but  the  organizational  units  will  come  under  the 

19  operational  control  of  the  emergency  services  authorities 

20  of  the  state  receiving  assistance.  These  conditions  may  be 

21  activated,  as  needed,  only  subsequent  to  a  declaration  of 

22  a  state  emergency  or  disaster  by  the  governor  of  the  party 

23  state  that  is  to  receive  assistance  or  upon  commencement 

24  of  exercises  or  training  for  mutual  aid  and  shall  continue 

25  so  long  as  the  exercises  or  training  for  mutual  aid  are  in 


9 

8 

1  progress,  the  state  of  emergency  or  disaster  remains  in 

2  effect,  or  loaned  resources  remain  in  the  receiving  state, 

3  whichever  is  longer. 

4  "ARTICLE  V. 

5  "LICENSES  AND  PERMITS. 

6  "Whenever  any  person  holds  a  license,  certificate,  or 

7  other  permit  issued  by  any  state  party  to  the  compact  evi- 

8  dencing  the  meeting  of  qualifications  for  professional,  me- 

9  chanical,  or  other  skills,  and  when  such  assistance  is  re- 

10  quested  by  the  receiving  party  state,  such  person  shall  be 

11  deemed  licensed,  certified,  or  permitted  by  the  state  re- 

12  questing  assistance  to  render  aid  involving  such  skill  to 

13  meet  a  declared  emergency  or  disaster,  subject  to  such 

14  limitations  and  conditions  as  the  Governor  of  the  request- 

15  ing  state  may  prescribe  by  executive  order  or  otherwise. 

16  "ARTICLE  VI. 

17  "LIABILITY. 

18  "Officers  or  employees  of  a  party  state  rendering  aid 

19  in  another  state  pursuant  to  this  compact  shall  be  consid- 

20  ered  agents  of  the  requesting  state  for  tort  liability  and 

21  immunity  purposes.  No  party  state  or  its  officers  or  em- 

22  ployees  rendering  aid  in  another  state  pursuant  to  this 

23  compact  shall  be  liable  on  account  of  any  act  or  omission 

24  in  good  faith  on  the  part  of  such  forces  while  so  engaged 

25  or  on  account  of  the  maintenance  or  use  of  any  equipment 


10 
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1  or  supplies  in  connection  therewith.  Good  faitli  in  this  arti- 

2  cle  shall  not  include  willful  misconduct,  gross  negligence, 

3  or  recklessness. 

4  "ARTICLE  VII. 

5  "SUPPLEMENTARY  AGREEMENTS. 

6  "Inasmuch  as  it  is  probable  that  the  pattern  and  de- 

7  tail  of  the  machinery  for  mutual  aid  among  two  or  more 

8  states  may  differ  from  that  among  the  states  that  are 

9  party  hereto,  this  compact  contains  elements  of  a  broad 

10  base  common  to  all  states,  and  nothing  herein  shall  pre- 

11  elude  any  state  entering  into  supplementary  agreements 

12  with  another  state  or  affect  any  other  agreements  already 

13  in  force  between  states.  Supplementary  agreements  may 

14  comprehend,  but  shall  not  be  limited  to,  provisions  for 

15  evacuation  and  reception  of  injured  and  other  persons  and 

16  the  exchange  of  medical,  fire,  police,  public  utility,  recon- 

17  naissance,   welfare,   transportation    and   communications 

1 8  personnel,  and  equipment  and  supplies. 

19  "ARTICLE  VIII. 

20  "COMPENSATION. 

21  "Each  party  state  shall  provide  for  the  payment  of 

22  compensation  and  death  benefits  to  injured  members  of 

23  the  emergency  forces  of  that  state  and  representatives  of 

24  deceased  members  of  such  forces  in  case  such  members 

25  sustain  injuries  or  are  killed  while  rendering  aid  pursuant 
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1  to  this  compact,  in  the  same  manner  and  on  the  same 

2  terms  as  if  the  injury  or  death  were  sustained  within  their 

3  own  state. 

4  "ARTICLE  IX. 

5  "REIMBURSEMENT. 

6  "Any  party  state  rendering  aid  in  another  state  pur- 

7  suant  to  this  compact  shall  be  reimbursed  by  the  party 

8  state  receiving  such  aid  for  any  loss  or  damage  to  or  ex- 

9  pense  incurred  in  the  operation  of  any  equipment  and  the 

10  provision  of  any  service  in  answering  a  request  for  aid  and 

11  for  the  costs  incurred  in  connection  with  such  requests; 

12  provided,  that  any  aiding  party  state  may  assume  in  whole 

13  or  in  part  such  loss,  damage,  expense,  or  other  cost,  or 

14  may  loan  such  equipment  or  donate  such  services  to  the 

15  receiving  part}'  state  without  charge  or  cost;  and  provided 

16  further,  that  any  two  or  more  party  states  may  enter  into 

17  supplementary  agreements  establishing  a  different  alloca- 

18  tion  of  costs  among  those  states.  Article  VIII  expenses 

19  shall  not  be  reimbursable  under  this  article. 

20  "ARTICLE  X. 

21  "EVACUATION. 

22  "Plans  for  the  orderly  evacuation  and  interstate  re- 

23  ception  of  portions  of  the  civilian  population  as  the  result 

24  of  any  emergency  or  disaster  of  sufficient  proportions  to 

25  so  warrant,  shall  be  worked  out  and  maintained  between 
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1  the  party  states  and  the  emergency  management/services 

2  directors  of  the  various  jurisdictions  where  any  type  of  in- 

3  cident  requiring  evacuations  might  occur.  Such  plans  shall 

4  be  put  into  effect  by  request  of  the  state  from  which  evacu- 

5  ees  come  and  shall  include  the  manner  of  transporting 

6  such  evacuees,  the  number  of  evacuees  to  be  received  in 

7  different  areas,  the  manner  in  which  food,  clothing,  hous- 

8  ing,  and  medical  care  will  be  provided,  the  registration  of 

9  the  evacuees,  the  providing  of  facilities  for  the  notification 

10  of  relatives  or  friends,  and  the  forwarding  of  such  evacuees 

1 1  to  other  areas  or  the  bringing  in  of  additional  materials, 

12  supplies,  and  all  other  relevant  factors.  Such  plans  shall 

13  provide  that  the  party  state  receiving  evacuees  and  the 

14  party  state  from  which  the  evacuees  come  shall  mutually 

15  agree  as  to  reimbursement  of  out-of-pocket  expenses  in- 

16  curred  in  receiving  and  caring  for  such  evacuees,  for  ex- 

17  penditures  for  transportation,  food,  clothing,  medicines, 

18  and  medical  care,  and  like  items.  Such  expenditures  shall 

19  be  reimbursed  as  agreed  by  the  party  state  from  which 

20  the  evacuees  come.  After  the  termination  of  the  emergency 

21  or  disaster,  the  party  state  from  which  the  evacuees  come 

22  shall  assume  the  responsibility  for  the  ultimate  support 

23  of  repatriation  of  such  evacuees. 
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1  "ARTICLE  XI. 

2  "IMPLEMENTATION. 

3  "A.  This  compact  shall  become  effective  immediately 

4  upon  its  enactment  into  law  by  any  two  states.  Thereafter, 

5  this  compact  shall  become  effective  as  to  any  other  state 

6  upon  enactment  by  such  state. 

7  "B.  Any  party  state  may  withdraw  from  this  compact 

8  by  enacting  a  statute  repealing  the  same,  but  no  such 

9  withdrawal  shall  take  effect  until  thirty  days  after  the 

10  Governor  of  the  withdrawing  state  has  given  notice  in 

1 1  writing  of  such  withdrawal  to  the  Governors  of  all  other 

12  party  states.  Such  action  shall  not  relieve  the  withdrawing 

13  state  from  obligations  assumed  hereunder  prior  to  the  ef- 

1 4  fective  date  of  withdrawal. 

15  "C.  Duly  authenticated  copies  of  this  compact  and 

16  of  such  supplementary  agreements  as  may  be  entered  into 

17  shall,  at  the  time  of  their  approval,  be  deposited  with  each 

18  of  the  party  states  and  with  the  Federal  Emergency  Man- 

19  agement  Agency  and  other  appropriate  agencies  of  the 

20  United  States  Government. 

21  "ARTICLE  XII. 

22  "validity. 

23  "This  compact  shall  be  construed  to  effectuate  the 

24  purposes  stilted  in  Article  I.  If  any  provision  of  this  com- 

25  pact    is   declared    unconstitutional,    or   the    applicability 
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1  thereof  to  any  person  or  circumstances  is  held  invalid,  the 

2  constitutionality  of  the  remainder  of  this  compact  and  the 

3  applicability  thereof  to  other  persons  and  circumstances 

4  shall  not  be  affected. 

5  "ARTICLE  XIII. 

6  "additional  provisions. 

7  "Nothing  in  this  compact  shall  authorize  or  permit 

8  the  use  of  military  force  by  the  National  Guard  of  a  state 

9  at  any  place  outside  that  state  in  any  emergency  for  which 

10  the  President  is  authorized  by  law  to  call  into  federal  serv- 

11  ice  the  militia,  or  for  any  purpose  for  which  the  use  of 

12  the  Army  or  the  Air  Force  would  in  the  absence  of  express 

13  statutory  authorization  be  prohibited  under   §  1385   of 

14  Title  18  of  the  United  States  Code.". 

1 5  SEC.  2.  RIGHT  TO  ALTER,  AMEND,  OR  REPEAL. 

16  The  right  to  alter,  amend,  or  repeal  this  joint  resolu- 

17  tion  is  hereby  expressly  reserved.  The  consent  granted  by 

1 8  this  joint  resolution  shall — 

19  (1)   not  be  construed  as  impairing  or  in   any 

20  manner  affecting  any  right  or  jurisdiction   of  the 

21  United  States  in  and  over  the  subject  of  the  com- 

22  pact; 

23  (2)  not  be  construed  as  consent  to  the  National 

24  Guard  Mutual  Assistance  Compact; 
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1  (3)  be  construed  as  understanding  that  the  first 

2  paragraph  of  Article  II  of  the  compact  provides  that 

3  emergencies  will  require  procedures  to  provide  imme- 

4  diate  access  to  existing  resources  to  make  a  prompt 

5  and  effective  response; 

6  (4)  not  be  construed  as  providing  authority  in 

7  Article  HI  A.7.  that  does  not  otherwise  exist  for  the 

8  suspension  of  statutes  or  ordinances; 

9  (5)  be  construed  as  understanding  that  Article 

10  III  C.  does  not  impose  any  affirmative  obligation  to 

11  exchange  information,  plans,  and  resource  records 

12  on  the  United  States  or  any  party  which  has  not  en- 

13  tered  into  the  compact;  and 

14  (6)  be  construed  as  understanding  that  Article 

15  XIII  does  not  affect  the  authority  of  the  President 

16  over  the  National  Guard  provided  by  article  I  of  the 

17  Constitution  and  title  10  of  the  United  States  Code. 

1 8  SEC.  3.  CONSTRUCTION  AND  SEVERABILITY. 

19  It  is  intended  that  the  provisions  of  this  compact  shall 

20  be  reasonably  and  liberally  construed  to  effectuate  the 

21  purposes  thereof.  If  any  part  or  application  of  this  com- 

22  pact,  or  legislation  enabling  the  compact,  is  held  invalid, 

23  the  remainder  of  the  compact  or  its  application  to  other 

24  situations  or  persons  shall  not  be  affected. 
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1  SEC.  4.  INCONSISTENCY  OF  LANGUAGE. 

2  The  validity  of  this  compact  shall  not  be  affected  by 

3  any  insubstantial  difference  in  its  form  or  language  as 

4  adopted  by  the  States. 

O 
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104th  CONGRESS 
2d  Session 


H.  J.  RES.  194 


Granting  the  consent  of  the  Congress  to  amendments  made  by  Maryland, 
Virginia,  and  the  District  of  Columbia  to  the  Washington  Metropolitan 
Area  Transit  Regulation  Compact. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

September  17,  1996 
Mr.  DAMS  (for  himself,  Mrs.  MORELI^A,  Mr.  Wynn,  Mr.  WOLK,  Mr.  MOKAN, 
and  Mr.  HOYER)  introduced  the  following  joint  resolution;  which  was  re- 
ferred to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Granting  the  consent  of  the  Congress  to  amendments  made 
by  Maryland,  Virginia,  and  the  District  of  Columbia  to 
the  Washington  Metropolitan  Area  Transit  Regulation 
Compact. 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  CONSENT  OF  CONGRESS  TO  AMENDMENTS  TO 

4  COMPACT. 

5  The  Congress  consents  to  the  amendments  of  the 

6  State  of  Man-land  (chapter  252,  1995  Acts  of  the  Mary- 

7  land  General  Assembly  and  chapter  489,  1996  Laws  of 

8  Maryland),  the  amendments  of  the  Commonwealth  of  Vii- 
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1  ginia  (chapter  150,  1995  Acts  of  Assembly  of  Virginia), 

2  and  the  amendments  of  the  District  of  Columbia  (D.C. 

3  Law  11-138)  of  title  III  of  the  Washington  Metropolitan 

4  Area  Transit  Regulation  Compact.  Such  amendments  are 

5  substantially  as  follows: 

6  (1)  Section  3  is  amended  to  read  as  follows: 

7  "WASHINGTON  METROPOLITAN  AREA  TRANSIT  ZONE 

8  "3.  There  is  hereby  created  the  Washington  Metro- 

9  politan  Area  Transit  Zone  which  shall  embrace  the  Dis- 

10  trict  of  Columbia,  the  cities  of  Alexandria,  Falls  Church, 

11  and  Fairfax  and  the  counties  of  Arlington,  Fairfax,  and 

12  Loudoun  and  political  subdivisions  of  the  Commonwealth 

13  of  Virginia  located  within  those  counties,  and  the  counties 

14  of  Montgomery  and  Prince  Georges  in  the  State  of  Mary- 

15  land  and  political  subdivisions  of  the  State  of  Maryland 

16  located  in  said  counties.". 

17  (2)  Subsection  (a)  of  section  5  is  amended  to 

18  read  as  follows: 

19  "(a)  The  Authority  shall  be  governed  by  a  Board  of 

20  six  Directors  consisting  of  two  Directors  for  each  signa- 

21  ton-.  For  Virginia,  the  Directors  shall  be  appointed  by  the 

22  Northern  Virginia  Transportation  Commission;   for  the 

23  District  of  Columbia,  by  the  Council  of  the  District  of  Co- 

24  lumbia;  and  for  Maryland,  by  the  Washington  Suburban 

25  Transit  Commission.  For  Virginia  and  Maryland,  the  Di- 

26  rectors  shall  be  appointed  from  among  the  members  of  the 
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1  appointing  body,  except  as  otherwise  provided  herein,  and 

2  shall  serve  for  a  term  coincident  with  their  term  on  the 

3  appointing  body.  A  Director  may  be  removed  or  suspended 

4  from  office  only  as  provided  by  the  law  of  the  signatory 

5  from  which  he  was  appointed.  The  appointing  authorities 

6  shall  also  appoint  an  alternate  for  each  Director,  who  may 

7  act  only  in  the  absence  of  the  Director  for  whom  he  has 

8  been  appointed  an  alternate,  except  that,  in  the  case  of 

9  the  District  of  Columbia  where  only  one  Director  and  his 

10  alternate  are  present,  such  alternate  may  act  on  behalf 

1 1  of  the  absent  Director.  Each  alternate  shall  serve  at  the 

12  pleasure  of  the  appointing  authority.  In  the  event  of  a  va- 

13  cancy  in  the  Office  of  Director  or  alternate,  it  shall  be 

14  filled  in  the  same  manner  as  an  original  appointment.". 

15  (3)  Subsection  (a)  of  section  8  is  amended  to 

16  read  as  follows: 

17  "(a)  Four  Directors  or  alternates  consisting  of  at 

18  least  one  Director  or  alternate  appointed  from  each  Signa- 

19  tory,  shall  constitute  a  quorum  and  no  action  by  the  Board 

20  shall  be  effective  unless  a  majority  of  the  Board  present 

21  and  voting,  which  majority  shall  include  at  least  one  Direc- 

22  tor  or  alternate  from  each  Signatory,  concur  therein:  Pro- 

23  vided,  however,  That  a  plan  of  financing  may  be  adopted 

24  or  a  mass  transit  plan  adopted,  altered,  revised,  or  amend- 
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1  ed  by  the  unanimous  vote  of  the  Directors  representing 

2  any  two  Signatories.". 

3  (4)  Subsection  (b)  of  section  14  is  amended  to  read 

4  as  follows: 

5  "(b)  It  shall  be  the  duty  and  responsibility  of  each 

6  member  of  the  Board  to  serve  as  liaison  between  the 

7  Board  and  the  body  which  appointed  him  to  the  Board. 

8  To  provide  a  framework  for  regional  participation  in  the 

9  planning  process,  the  Board  shall  create  technical  commit - 

10  tees  concerned  with  planning  and  collection  and  analyses 

11  of  data  relative  to  decision-making  in  the  transportation 

12  planning  process  and  the  Mayor  and  Council  of  the  Dis- 

13  trict  of  Columbia,   the  component  governments  of  the 

14  Northern  Virginia  Transportation  District  and  the  Wash- 

15  ington  Suburban  Transit  District  shall  appoint  represent- 

16  atives  to  such  technical  committees  and  otherwise  cooper- 

17  ate  with  the  Board  in  the  formulation  of  a  mass  transit 

18  plan,  or  in  revisions,  alterations  or  amendments  thereof.". 

19  (5)  Subsections  (a)(1),  (a)(3),  and  (b)  of  section  15 

20  are  amended  to  read  as  follows: 

21  "(a)  Before  a  mass  transit  plan  is  adopted,  altered, 

22  revised  or  amended,  the  Board  shall  transmit  such  pro- 

23  posed  plan,  alteration,  revision  or  amendment  for  coni- 

24  ment  to  the  following  and  to  such  other  agencies  as  the 

25  Board  shall  determine: 
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1  "(1)  The  Mayor  and  Council  of  the  District  of 

2  Columbia,    the    Northern    Virginia    Transportation 

3  Commission  and  the  Washington  Suburban  Transit 

4  Commission;  and 

5  "(2)  the  transportation  agencies  of  the  signato- 

6  ries; 

7  "(b)   A  copy  of  the   proposed   mass  transit   plan, 

8  amendment  or  revision,  shall  be  kept  at  the  office  of  the 

9  Board  and  shall  be  available  for  public  inspection.  Infor- 

10  mation  with  respect  thereto  shall  be  released  to  the  public. 

11  After  thirty  days'  notice  published  once  a  week  for  two 

12  successive  weeks  in  one  or  more  newspapers  of  general  cir- 

13  culation  within  the  zone,  a  public  hearing  shall  be  held 

14  with  respect  to  the  proposed  plan,  alteration,  revision  or 

15  amendment.  The  thirty  days'  notice  shall  begin  to  run  on 

16  the  first  day  the  notice  appears  in  any  such  newspaper. 

17  The  Board  shall  consider  the  evidence  submitted   and 

18  statements  and  comments  made  at  such  meeting  and  may 

19  make  any  changes  in  the  proposed  plan,  amendment  or 

20  revision  which  it  deems  appropriate  and  such  changes  may 

21  be  made  without  further  hearing.". 

22  (6)  Subsection  (a)  of  section  70  is  amended  to  rejid 

23  as  follows: 

24  "(a)  As  soon  as  practical  after  the  closing  of  the  fiscal 

25  vear,  an  audit  shall  be  made  of  the  financial  accounts  of 
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1  the  Authority.  The  audit  shall  be  made  by  qualified  cer- 

2  tified  public  accountants  selected  by  the  Board,  who  shall 

3  have  no  personal  interest  direct  or  indirect  in  the  financial 

4  affairs  of  the  Authority  or  any  of  its  officers  or  employees. 

5  The  report  of  audit  shall  be  prepared  in  accordance  with 

6  generally  accepted  auditing  principles  and  shall  be  filed 

7  with  the  Chairman  and  other  officers  as  the  Board  shall 

8  direct.  Copies  of  the  report  shall  be  distributed  to  each 

9  Director,  to  the  Congress,  to  the  Mayor  and  Council  of 

10  the  District  of  Columbia,  to  the  Governors  of  Virginia  and 

1 1  Maryland,  to  the  Washington  Suburban  Transit  Coniniis- 

12  sion,  to  the  Northern  Virginia  Transportation  Commission 

13  and  to  the  governing  bodies  of  the  political  subdivisions 

14  located  within  the  Zone  which  are  parties  to  commitments 

15  for  participation  in  the  financing  of  the  Authority  and 

16  shall  be  made  available  for  public  distribution.". 

17  (7)  Section  73  is  amended  to  read  as  follows: 

18  "CONTRACTING  AND  PURCHASING 

19  "73.  (a)(1)  Except  as  provided  in  subsections  (b),  (c), 

20  and  (f)  of  this  section,  and  except  in  the  case  of  procure- 

21  nient  procedures  otherwise  expressly  authorized  by  stat- 

22  ute,  the  Authority  in  conducting  a  procurement  of  prop- 

23  erty,  services,  or  construction  shall: 

24  "(A)  obtain  full  and  opeii  competition  through 

25  the  use  of  competitive  procedures  in  accordance  with 

26  the  requirements  of  this  Section;  and 

•HJ  194  IH 
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1  "(B)  use  the  competitive  procedure  or  combina- 

2  tion  of  competitive  procedures  that  is  best  suited 

3  under  the  circumstances  of  the  procurement. 

4  "(2)  In  determining  the  competitive  procedure 

5  appropriate  under  the  circumstances,  the  Authority 

6  shall: 

7  "(A)  solicit  sealed  bids  if: 

8  "(i)  time  permits  the  solicitation,  submis- 

9  sion,  and  evaluation  of  sealed  bids; 

10  "(ii)  the  award  will  be  made  on  the  basis 

11  of  price  and  other  price-related  factors; 

12  "(iii)  it  is  not  necessary  to  conduct  discus- 

13  sions  with  the  responding  sources  about  their 

14  bids;  and 

15  "(iv)  there  is  a  reasonable  expectation  of 

16  receiving  more  than  one  sealed  bid;  or 

17  "(B)    request   competitive    proposals    if   sealed 

18  bids  are  not  appropriate  under  clause  (A)  of  this 

1 9  paragraph. 

20  "(b)  The  Authority  may  provide  for  the  procurement 

21  of  proj>erty,  services,  or  construction  covered  by  this  Xec- 

22  tion  using  competitive  procedures  but  excluding  a  partieu- 

23  lar  source  in  order  to  establish  or  maintain  an  alternative 

24  source  or  sources  of  supply  for  that  property,  seivice,  or 

25  construction  if  the  Authority  determines  that  excluding 
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1  the  source  would  increase  or  maintain  competition  and 

2  would  likely  result  in  reduced  overall  costs  for  procure- 

3  ment  of  property,  services,  or  construction. 

4  "(c)  The  Authority  may  use  procedures  other  than 

5  competitive  procedures  if: 

6  "(1)    the    property,    services,    or    construction 

7  needed  by  the  Authority  is  available  from  only  one 

8  responsible  source  arid  no  other  type  of  property, 

9  services,  or  construction  will  satisfy  the  needs  of  the 

10  Authority;  or 

11  "(2)  the  Authority's  need  for  the  property,  serv- 

12  ices,  or  construction  is  of  such  an  unusual  and  com- 

13  pelling  urgency  that  the  Authority  would  be  seriously 

14  injured  unless  the  Authority  limits  the  number  of 

15  sources  from  which  it  solicits  bids  or  proposals;  or 

16  "(3)  the  Authority  determines  that  it  is  nec- 

17  essary  in  the  public  interest  to  use  procedures  other 

18  than  competitive  procedures  in  the  particular  pro- 

19  curement;  or 

20  "(4)  the  property  or  services  can  bo  obtained 

21  through   federal  or  other  governmental   sources  at 

22  reasonable  prices. 

23  "(d)  For  the  purpose  of  applying  subsection  (c)(1) 

24  of  this  section: 
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1  "(1)  in  the  ease  of  a  contract  for  property,  serv- 

2  ices,  or  construction  to  be  awarded  on  the  basis  of 

3  acceptance  of  an  unsolicited  proposal,  the  property, 

4  sen-ices,  or  construction  shall  be  deemed  to  be  avail- 

5  able  from  only  one  responsible  source  if  the  source 

6  has   submitted   an   unsolicited   proposal   that   dem- 

7  onstrates  a  concept: 

8  "(A)  that  is  unique  and  innovative  or,  in 

9  the  case  of  a  service,  for  which  the  source  dem- 

10  onstrates   a   unique   capability  to   provide   the 

1 1  service;  and 

12  "(B)  the  substance  of  which  is  not  other- 

13  wise  available  to  the  Authority  and  does  not  re- 

14  semble  the  substance  of  a  pending  competitive 

15  procurement. 

16  "(2)  in  the  case  of  a  follow-on  contract  for  the 

17  continued  development  or  production  of  a  major  sys- 

18  tern  or  highly  specialized  equipment  or  the  continued 

19  provision  of  highly  specialized  services,  the  property, 

20  services,  or  construction  may  be  deemed  to  be  avail- 

21  able  from  only  the  original  source  and  may  be  pro- 

22  cured    through    procedures   other   than   competitive 

23  procedures  if  it  is  likely  that  award  to  a  source  other 

24  than  the  original  source  would  result  in: 
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1  "(A)  substantial  duplication  of  cost  to  the 

2  Authority  that  is  not  expected  to  be  recovered 

3  through  competition;  or 

4  "(B)  unacceptable  delays  in  fulfilling:  the 

5  Authority's  needs. 

6  "(e)  If  the  Authority  uses  procedures  other  than  coin- 

7  petitive  procedures  to  procure  property,  services,  or  con- 

8  struction  under  subsection  (c)(2)  of  this  section,  the  Au- 

9  thority  shall  request  offers  from  as  many  potential  sources 

10  as  is  practicable  under  the  circumstances. 

11  "(f)(1)  To  promote  efficiency  and  economy  in  con- 

12  traeting,  the  Authority  may  use  simplified  acquisition  pro- 

13  cedures  for  purchases  of  property,  services  and  construc- 

14  tion. 

15  "(2)  For  the  purposes  of  this  subsection,  simplified 

16  acquisition  procedures  may  be  used  for  purchases  for  an 

17  amount  that  does  not  exceed  the  simplified  acquisition 

18  threshold  adopted  by  the  Federal  Government. 

19  "(3)  A  proposed  purchase  or  contract  for  an  amount 

20  .above  the  simplified  acquisition  threshold  may  not  be  di- 

21  vided    into    several    purchases    or    contracts    for    lesser 

22  amounts  in  order  to  use  the  procedures  under  paragraph 

23  ( 1 )  of  tins  subsection. 
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1  "(4)  In  using  simplified  acquisition  procedures,  the 

2  Authority  shall  promote  competition  to  the  maximum  ex- 

3  tent  practicable. 

4  "(g)  The  Board  shall  adopt  policies  and  procedures 

5  to  implement  this  Section.  The  policies  and  procedures 

6  shall  provide  for  publication  of  notice  of  procurements  and 

7  other  actions  designed  to  secure  competition  where  com- 

8  petitive  procedures  are  used. 

9  "(h)  The  Authority  in  its  discretion  may  reject  any 

10  and  all  bids  or  proposals  received  in  response  to  a  solicita- 

11  tion.". 

12  (8)  Section  81  is  amended  to  read  as  follows: 

13  "jurisdiction  of  courts 

14  "81.  The  United  States  District  Courts  shall  have 

15  original  jurisdiction,  concurrent  with  the  Courts  of  Mary- 

16  land,  Virginia  and  the  District  of  Columbia,  of  all  actions 

17  brought  by  or  against  the  Authority  and  to  enforce  sub- 

18  poenas  issued  under  this  Title.  Any  such  action  initiated 

19  in  a  State  or  District  of  Columbia  Court  shall  be  remov- 

20  able  to  the  appropriate  United  States  District  Court,  in 

21  the  manner  provided  by  Act  of  June  25,  1948,  as  amended 

22  (28  U.S.C.  1446).". 

23  (9)  Section  84  is  amended  to  read  as  follows: 

24  "amendments  and  supplements 

25  "84.  Amendments  and  supplements  to  this  Title  to 

26  implement  the  purposes  thereof  may  be  adopted  by  legisla- 
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1  tive  action  of  any  of  the  signatory  parties  concurred  in 

2  by  all  of  the  others.  When  one  signatory  adopts  an  aniend- 

3  ment  or  supplement  to  an  existing  section  of  the  Compact . 

4  that  amendment  shall  not  be  immediately  effective,  and 

5  the  previously  enacted  provision(s)  shall  remain  in  effect 

6  in  each  jurisdiction  until  the  amendment  or  supplement 

7  is  approved  by  the  other  signatories  and  is  consented  to 

8  by  Congress.". 

O 
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Mr.  Gekas.  That  covers  it  all.  What  the  witnesses  will  be  ampli- 
fying will  be  the  ways  and  means  that  their  particular  States  or 
entities  will  be  cooperating  to  bring  about  this  safety  net  that  the 
legislatures  of  the  particular  States  nave  seen  fit  to  implement. 

The  witnesses,  today,  represent  several  States  or  agencies  like 
the  Federal  Emergency  Management  Agency? 

We  should  note  the  presence  of  two  distinguished  members  of 
this  subcommittee — the  gentleman  from  South  Carolina,  Mr.  Inglis, 
and  the  gentleman  from  Virginia,  Mr.  Scott,  who  are  cosponsors  of 
the  legislation. 

We  yield,  now  yield  to  the  gentleman  from  Rhode  Island  for  any 
opening  statement  that  he  may  wish  to  offer. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  No,  I'm  just  eager  to  hear 
the  witnesses,  and  I  yield  back  my  time. 

Mr.  Gekas.  The  gentleman  from  Illinois  is  recognized. 

Mr.  Flanagan.  I  thank  the  chairman.  I  also  look  forward  to  the 
testimony  of  the  witnesses.  I  just  have  to  remark,  though,  that  if 
there  was  a  doubt  in  anyone's  mind,  I  think  you  have  to  be  able 
to  say  that  Reconstruction  is  finally  over  because  any  bill  that 
would  encourage  Mississippi  to  invite  the  National  Guard  of  Dela- 
ware into  its  State  is  truly  a  momentous  event  all  by  itself.  I  con- 
gratulate the  gentlemen  and  the  legislation. 

Mr.  Gekas.  The  gentleman  from  South  Carolina  is  recognized. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman,  and  thank  you  very  much 
for  holding  this  hearing  and  marking  up  this  bill.  This  is  a  signifi- 
cant bill.  I  ve  got  a  written  statement  that  I'd  like  to  submit  for  the 
record. 

Mr.  Gekas.  Would  the  gentleman  repeat  his  question? 

Mr.  Inglis.  I've  got  a  written  statement  that  I'd  like  to  submit 
for  the  record. 

Mr.  Gekas.  Yes,  without  objection,  the  written  statement  will  be- 
come a  part  of  the  record. 

[The  prepared  statement  of  Mr.  Inglis  follows:] 

Prepared  Statement  of  Hon.  Bob  Inglis,  a  Representative  in  Congress  From 
the  State  of  South  Carolina 

Mr.  Chairman,  every  summer  and  fall  the  citizens  of  many  Southeastern  states 
hold  their  collective  breath  as  hurricane  season  approaches.  Looking  for  ways  to  im- 
prove responses  to  tragedies  such  as  Hurricanes  Hugo  and  Andrew,  the  Southern 
Governors'  Association  formed  a  plan  to  enhance  states'  ability  to  work  together  in 
times  of  crisis.  Originally  restricted  to  Southern  states  but  now  open  to  all,  thirteen 
states,  including  South  Dakota,  and  the  Commonwealth  of  Puerto  Rico  have  now 
adopted  the  Emergency  Management  Assistance  Compact  (EMAC).  EMAC  provides 
methods  for  member  states  to  aid  each  other  during  natural  disasters,  technological 
hazards,  man-made  disasters,  resource  shortages,  community  disorders,  ins 
urgencies  or  enemy  attacks.  Many  other  states  are  interested,  and  participation  in 
EMAC  is  likely  to  increase  in  the  coming  years. 

EMAC  provides  a  system  for  mutual  assistance  between  compact  states  in  manag- 
ing emergencies  or  disasters  declared  by  the  governor  of  the  affected  state(s).  Rec- 
ognizing that  many  emergencies  affect  several  political  jurisdictions,  EMAC  provides 
methods  for  states  to  cooperate  in  emergency-related  exercises  and  share  resources 
and  provide  intergovernmental  cooperation  in  emergency  situations. 

The  compact  also  clarifies  liability  concerns  by  providing  that  a  guest  officer  or 
employee  rendering  aid  in  another  state  is  an  agent  of  the  requesting,  or  host,  state 
for  tort  liability  purposes.  Additionally,  a  state  providing  assistance  is  not  liable  for 
any  act  or  omission  performed  in  good  faith  by  either  a  host  or  guest  worker. 

EMAC  sets  up  a  system  allowing  states  suffering  losses  and  damages  while  pro- 
viding aid  to  seek  reimbursement  from  receiving  states  and  to  recover  expenses  in- 
curred in  receiving  and  caring  for  evacuees.  The  host  state,  however,  must  pay  com- 
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pensation  or  benefits  to  both  guest  and  host  employees  who  suffer  death  or  injury 
while  rendering  aid  in  the  host  state.  These  benefits  must  be  paid  in  the  same  man- 
ner or  same  terms  as  if  the  injury  or  death  occurred  in  that  employee's  home  state. 
Finally,  the  compact  also  provides  guidelines  for  the  implementation  of  evacuation 
plans  by  member  states. 

Of  course,  EMAC  applies  only  to  the  states  that  agree  to  join  the  compact.  A  state 
may  withdraw  by  repealing  the  statute,  and  withdrawal  is  effective  30  days  after 
written  notice  of  the  repeal  is  given  to  the  governors  of  all  other  member  states. 

As  we  know,  Article  one,  section  10,  clause  three  of  the  Constitution  states  that 
"[n]o  State  shall,  without  the  Consent  of  Congress,  .  .  .  enter  into  any  Agreement 
or  compact  with  another  State.  .  .  ."  Thus,  compacts  such  as  EMAC  must  be 
ratified  by  Congress.  This  is  why  I  am  bringing  this  resolution  forward  today.  As 
members  of  Congress,  it  is  our  responsibility  to  grant  consent  to  compacts,  such  as 
EMAC,  that  are  in  the  best  interest  of  public  policy.  I  hope  you  will  all  join  me  and 
Congressman  Scott  in  this  effort  to  help  our  governors  respond  effectively  in  times 
of  crisis  and  to  allow  our  citizens  to  be  good  neighbors  they  have  always  shown  to 
be  in  times  of  need.  Thank  you. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

I  would  simply  say  this:  I  didn't  hear  all  of  the  comments  from 
the  gentleman  from  Illinois,  but  it  is  somewhat  unusual,  isn't  it, 
what  you  were  just  saying?  But,  I  think  that  this  is  a  very  helpful 
bill,  and  I  want  to  very  much  commend  the  States  that  have 
worked  very  hard  on  this.  We  in  South  Carolina  have  taken  a  part, 
along  with  the  Southern  Governors  Association  and  the  National 
Governors  Association,  I  suppose,  and  others  in  coming  up  with 
this  compact  that  now  we  must  authorize  pursuant  to  the  Constitu- 
tion. 

So,  really  what  we're  doing  here  is  simply  approving  the  very 
good  work  of  the  States  and  making  sure  that  we  fulfill  the  con- 
stitutional requirements  authorizing  the  compact.  And  in  the  midst 
of  hurricane  season,  it  certainly  is  comforting  for  those  of  us  in 
coastal  areas  like  South  Carolina  to  know  that  we  can  count  on 
help  from  our  sister  States.  It's  also  a  wonderful  thing  to  be  in  a 
position  to  offer  help  to  our  sister  States  if  they  develop  that  need 
in  the  midst  of  hurricane  season.  Of  course,  it's  not  just  hurricanes; 
it's  other  things.  We  think  of  hurricanes  a  lot  in  South  Carolina 
since  the  Hugo  experience  and  the  near  misses  that  hit  recently 
with  two  hurricanes,  but  there  are  other  natural  disasters  that  ne- 
cessitate assistance  from  our  sisters  across  the  borders,  and  we  ap- 
preciate that  assistance  when  it  comes.  And  this  compact  will  make 
it  clear  as  to  how  that  works. 

There  are  two  particular  areas  that  I'm  excited  about:  (1)  is  it 
makes  it  clear  as  to  liability  questions,  and,  (2)  it  makes  it  clear 
as  to  methods  of  compensation  for  the  use  of  equipment  that  we 
might  employ  either  in  helping  our  sister  States  or  having  them 
help  us. 

Once  again,  I  congratulate  the  work  of  the  States  in  putting  this 
together,  and  I  appreciate,  Mr.  Chairman,  you  holding  this  hearing 
and  markup  so  that  we  can  move  this  compact  and  approve  it  as 
required  by  the  Constitution. 

Mr.  Gekas.  We  thank  the  gentleman,  if  there  are  no  other  open- 
ing statements,  we  will  begin  with  the  testimony  from  the  first 
panel.  First  witness  is  John  P.  Carey  who  represents  the  Federal 
Emergency  Management  Agency.  Those  of  us  who  have  been  in- 
volved in  similar  situations  over  the  last  2  years  or  3  have  learned 
to  know  the  work  of  Mr.  Carey.  We  welcome  him  to  the  witness 
table. 
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The  second  witness  is  Mr.  David  McMillion,  who  is  the  director 
of  the  Emergency  Management  Agency  of  the  State  of  Maryland. 
Following  him  is  Mr.  Tom  Feuerborn,  director  of  the  Oklahoma  De- 
partment of  Civil  Emergency  Management.  Our  final  witness  is 
Mr.  Eric  Tolbert,  chief  of  the  Bureau  of  Preparedness  and  Re- 
sponse, Division  of  Emergency  Management,  Department  of  Com- 
munity Affairs,  State  of  Florida. 

We  will  entertain  the  testimony  in  the  order  in  which  we  have 
announced  the  witnesses.  We  will  begin  with  Mr.  Carey.  We  will 
limit  each  individual  to  5  minutes,  and  hope  that  you  can  complete 
your  statements  during  that  time.  With  that  admonition,  we  enter- 
tain Mr.  Carey. 

STATEMENT  OF  JOHN  P.  CAREY,  GENERAL  COUNSEL, 
FEDERAL  EMERGENCY  MANAGEMENT  AGENCY 

Mr.  Carey.  Thank  you,  Mr.  Chairman,  and  thank  you,  members 
of  the  subcommittee. 

The  Federal  Emergency  Management  Agency  strongly  supports 
the  concept  of  mutual  aid  between  and  among  the  States.  FEMA 
applauds  the  leadership  and  commitment  to  interstate  mutual  aid 
demonstrated  by  the  Southern  Governors.  FEMA  also  believes  that 
the  proposed  ratification  of  emergency  management  compacts  rein- 
forces a  Governor's  own  ability  to  respond  and  protect  the  citizens 
of  his  or  her  State  when  disaster  strikes. 

Over  the  last  several  months,  FEMA  has  been  working  coopera- 
tively with  the  Southern  Governors'  Association  to  promote  the  con- 
cept of  interstate  mutual  aid.  SGA  has  taken  the  lead  in  emphasiz- 
ing and  institutionalizing  the  importance  of  mutual  aid  agreements 
for  emergencies  among  its  19  member  States.  In  an  effort  to  gain 
attention  and  action  on  this  important  issue  in  every  State,  the 
SGA  has  been  actively  promoting  the  concept  of  mutual  aid  to  re- 
gional Governors'  associations  and  legislative  organizations,  as  well 
as  their  national  counterparts.  This  effort  has  successfully  at- 
tracted the  attention  of  many  States  outside  the  southern  region, 
and  we  applaud  this  effort.  FEMA  strongly  encourages  the  develop- 
ment of  mutual  aid  agreements  or  compacts  such  as  the  one  being 
considered  today  before  the  subcommittee. 

When  a  disaster  strikes,  local  and  State  governments  serve  as 
the  first  line  of  emergency  response.  Mutual  aid  agreements  among 
jurisdictions  serve  to  support  the  self-reliance  and  interdependence 
efforts  of  those  jurisdictions.  Federal  assistance  is  supplementary 
to  State  and  local  response  efforts.  When  a  disaster  is  beyond  the 
State  and  local  capability  to  respond,  the  President  may  declare  a 
major  disaster. 

There  seems  to  be  a  concern  on  the  part  of  some  that  a  compact 
will  discourage  a  Presidential  disaster  declaration.  The  States 
should  rest  assured  that  mutual  aid  agreements,  whether  formal 
compacts  or  informal  arrangements  between  States,  will  have  no 
impact  on  the  consideration  of  requests  by  Governors  for  Presi- 
dential disaster  declarations.  In  making  an  assessment  of  whether 
or  not  State  and  local  capabilities  have  been  exceeded,  the  review 
by  FEMA  will  be  made  of  the  requesting  State's  capabilities.  The 
requesting  State's  ability  to  secure  resources  from  other  States  will 
not  be  a  factor  in  the  review  of  a  Governor's  disaster  declaration 
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request.  FEMA  will  not  take  into  account  the  capabilities  of  other 
States  in  its  review. 

Under  a  compact  or  mutual  aid  agreement,  reimbursement  of 
States  providing  assistance  is  largely  a  matter  that  must  be  re- 
solved between  the  requesting  State  and  the  providing  State.  The 
terms  of  reimbursement  between  the  States  is  set  forth  in  the  com- 
pact. Only  in  the  instance  of  a  Presidential  disaster  declaration 
could  FEMA  potentially  provide  financial  assistance  for  mutual  aid. 
In  such  cases,  FEMA  would  provide  financial  assistance  to  a  de- 
clared State  in  accordance  with  the  terms  of  a  Presidential  disaster 
declaration  or  within  the  terms  of  the  FEMA-State  agreement. 

Compact  resources  provided  from  one  State  to  another  during  a 
disaster  response  could  be  eligible  for  Federal  reimbursement  if  the 
President's  declaration  were  to  include  infrastructure  assistance. 
This  determination  would  allow  States  to  contract  for  the  provision 
of  certain  emergency  services  and  the  repair  or  replacement  of  dis- 
aster-damaged facilities  such  as  roads,  bridges,  buildings,  and  utili- 
ties at  a  75-percent  Federal,  25-percent  non-Federal  cost-share 
rate.  Resources  provided  under  a  compact  agreement  would  be  con- 
sidered State  resources.  They  would  not  be  considered  direct  Fed- 
eral assistance.  FEMA  believes  that  the  process  of  developing  oper- 
ational agreements  for  implementing  compacts  is  valuable  because 
it  allows  States  to  assess  their  strengths  and  identify  their  weak- 
nesses. 

In  closing,  in  our  view,  the  most  direct  benefits  of  mutual  aid 
agreements  will  accrue  at  the  State  and  local  governments.  As  a 
result  of  these  agreements,  States  will  undoubtedly  have  a  better 
understanding  of  their  capabilities,  as  well  as  their  limitations. 
Thus,  the  potential  escalation  of  these  emergencies  to  the  Federal 
level  may  be  minimized  by  the  States'  own  recognition  of  their 
emergency  response  capacities.  It  just  makes  good  sense  to  work  to- 
gether at  the  local  level  and  at  the  State  level,  to  have  agreements 
in  place,  to  support  one  another,  to  have  carefully  considered  reim- 
bursement, liability,  workers'  compensation  and  other  issues,  be- 
cause the  next  disaster  is  just  around  the  corner. 

Mr.  Chairman,  that  concludes  my  statement.  If  I  could  include 
my  complete  statement  in  the  record 

Mr.  Gekas.  Without  objection,  the  written  statement  of  the  gen- 
tleman will  be  included  in  the  record.  The  statements  of  the  re- 
maining witnesses  will  also  be  accepted  for  the  record  without  ob- 
jection. 

Mr.  Carey.  Thank  you. 

[The  prepared  statement  of  Mr.  Carey  follows:] 

Prepared  Statement  of  John  P.  Carey,  General  Counsel,  Federal  Emergency 
Management  Agency 

Good  morning,  Mr.  Chairman  and  Members  of  the  Subcommittee,  the  Federal 
Emergency  Management  Agency  (FEMA)  strongly  supports  the  concept  of  mutual 
aid  between  and  among  the  States.  FEMA  applauds  the  leadership  and  commitment 
to  interstate  mutual  aid  demonstrated  by  the  Southern  Governors.  FEMA  also  be- 
lieves that  the  proposed  ratification  of  emergency  management  compacts  reinforces 
a  Governor's  own  ability  to  respond  and  protect  the  citizens  of  his  orner  State  when 
disaster  strikes. 

Over  the  last  several  months,  FEMA  has  been  working  cooperatively  with  the 
Southern  Governors'  Association  (SGA)  to  promote  the  concept  of  interstate  mutual 
aid.  SGA  has  taken  the  lead  in  emphasizing  and  institutionalizing  the  importance 
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of  mutual  aid  agreements  for  emergencies  among  its  nineteen  member  States.  In 
an  effort  to  gain  attention  and  action  on  this  important  issue  in  every  State,  the 
SGA  has  been  actively  promoting  the  concept  of  mutual  aid  to  regional  governors' 
associations  and  legislative  organizations,  as  well  as  their  national  counterparts. 
This  effort  has  successfully  attracted  the  attention  of  many  States  outside  the  south- 
ern region,  and  we  applaud  this  effort.  FEMA  strongly  encourages  the  development 
of  mutual  aid  agreements  or  compacts  such  as  the  one  being  considered  before  the 
Subcommittee  today. 

When  a  disaster  strikes,  the  local  and  State  governments  serve  as  the  first  line 
of  response.  Mutual  aid  agreements  among  jurisdictions  serve  to  support  the  self  re- 
liance and  interdependence  efforts  of  those  jurisdictions.  Federal  assistance  is  sup- 
plementary to  the  State  and  local  response  efforts.  When  a  disaster  is  beyond  the 
State  and  local  capability  to  respond,  the  President  may  declare  a  major  disaster. 

There  seems  to  be  a  concern  on  the  part  of  some  that  a  compact  will  discourage 
a  Presidential  disaster  declaration.  The  States  should  rest  assured  that  mutual  aid 
agreements,  whether  formal  compacts  or  informal  arrangements  between  States, 
will  have  no  impact  on  the  consideration  of  requests  by  Governors  for  Presidential 
disaster  declarations.  In  making  an  assessment  of  whether  or  not  State  and  local 
capabilities  have  been  exceeded,  the  review  by  FEMA  will  be  made  of  the  requesting 
State's  capabilities.  The  requesting  State's  ability  to  secure  resources  from  other 
States  will  not  be  a  factor  in  the  review  of  a  Governor's  disaster  declaration  request. 
FEMA  will  not  take  into  account  the  capabilities  of  other  States  in  its  reviews. 

Under  a  compact  or  mutual  aid  agreement,  reimbursement  of  States  providing  as- 
sistance is  largely  a  matter  that  must  be  resolved  between  the  requesting  State  and 
the  providing  State.  The  terms  of  reimbursement  between  the  States  is  set  forth  in 
the  compact.  Only  in  the  instance  of  a  Presidential  disaster  declaration  could  FEMA 
potentially  provide  financial  assistance  for  mutual  aid.  In  such  cases,  FEMA  would 
provide  financial  assistance  to  the  declared  State  in  accordance  with  the  terms  of 
the  Presidential  declaration  and  the  FEMA-State  agreement. 

Compact  resources  provided  from  one  State  to  another  during  a  disaster  response 
could  be  eligible  for  Federal  reimbursement  if  the  President's  declaration  were  to 
include  infrastructure  assistance.  This  determination  would  allow  States  to  contract 
for  the  provision  of  certain  emergency  services  and  the  repair  or  replacement  of  dis- 
aster-damaged facilities  such  as  roads,  bridges,  buildings  and  utilities  at  a  75  per- 
cent Federal/25  percent  Non-Federal  cost-share  rate.  Resources  provided  under  a 
compact  agreement  would  be  considered  State  resources  and  would  not  constitute 
direct  Federal  assistance. 

FEMA  believes  that  the  process  of  developing  operational  agreements  for  imple- 
menting the  compacts  is  valuable  because  it  allows  States  to  assess  their  strengths 
and  identify  their  weaknesses  long  before  a  disaster  hits.  Given  the  force  reductions 
in  the  National  Guard  and  other  resource  reductions  at  the  State  and  local  level, 
what  may  stand  between  the  State's  being  able  to  handle  a  disaster  on  its  own — 
or  not — may  be  as  simple  as  borrowing,  for  example,  a  C-130  from  a  neighboring 
State's  Guard  unit  or  a  debris  removal  team  from  just  across  the  State  line.  Self- 
reliance  and  interdependence  are  a  fundamental  outgrowth  of  emergency  manage- 
ment compacts. 

In  our  view,  the  most  direct  benefits  of  mutual  aid  agreements  will  accrue  at  the 
State  and  local  levels  of  government.  As  a  result  of  these  agreements,  States  will 
undoubtedly  have  a  better  understanding  of  their  capabilities,  as  well  as  their  limi- 
tations. Thus,  the  potential  escalation  of  these  emergencies  to  the  Federal  level  may 
be  minimized  by  the  States'  own  recognition  of  their  emergency  response  capacities. 
It  iust  makes  good  sense  to  work  together  at  the  local  level  and  at  the  State  level, 
to  have  agreements  in  place  to  support  one  another,  to  have  carefully  considered  re- 
imbursement, liability,  workers  compensation  and  other  issues — because  the  next 
disaster  is  just  around  the  corner. 

Mr.  Chairman,  that  concludes  my  prepared  statement.  I  would  be  happy  to  an- 
swer questions  from  you  or  other  Members  of  the  subcommittee. 

Mr.  Gekas.  We  will  reserve  the  round  of  questioning  until  all  of 
the  witnesses  have  concluded  their  testimony.  We  now  recognize 
Mr.  McMillion. 

STATEMENT  OF  DAVID  McMLLLION,  DIRECTOR,  STATE  OF 
MARYLAND  EMERGENCY  MANAGEMENT  AGENCY 

Mr.  McMillion.  Good  morning,  Mr.  Chairman,  and  members  of 
the  committee.  I  am  David  McMillion,  director  of  Maryland's  Emer- 
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gency  Management  Agency  and  former  president  of  the  National 
Emergency  Management  Association,  NEMA.  Thank  you  for  giving 
me  the  opportunity  to  testify  in  support  of  the  Emergency  Manage- 
ment Assistance  Compact,  EMAC,  resolution. 

Briefly  put,  the  purpose  of  EMAC  is  to  allow  States  to  legally 
share  resources  in  times  of  an  emergency.  It  requires  States  to  de- 
velop advanced  plans  for  interstate  assistance.  EMAC  standardizes 
reimbursement  procedures.  It  clarifies  tort  liability  issues  arising 
from  interstate  assistance  situations.  Please  allow  me  to  briefly  re- 
view some  of  the  milestones  and  one  of  the  common  questions 
found  in  my  testimony.  First,  for  some  of  the  milestones: 

In  September  1992,  subject  to  Hurricane  Hugo,  a  compact  was 
initiated  by  Governor  Chiles  of  Florida  at  the  Southern  Governors' 
Association  annual  meeting  in  Charleston,  SC.  Subsequently,  ini- 
tial compact  language  was  developed  by  the  Virginia  Department 
of  Emergency  Services  in  consultation  with  Maryland  and  other 
SGA  member  States.  The  early  version  of  today's  compact  was 
called  the  Southern  Regional  Emergency  Management  Assistance 
Co.,  SREMAC.  Its  membership  was  restricted  to  the  19  SGA  mem- 
ber States  and  territories. 

In  August  1993,  SREMAC  was  signed  by  the  19  Southern  Gov- 
ernors' Association  members  at  the  National  Governors'  Association 
meeting  in  Tulsa,  OK  In  the  summer  and  fall  of  1994,  SREMAC 
was  reviewed  by  two  groups:  a  planners'  group,  which  was  made 
up  of  State  emergency  management  personnel,  and  a  legal  group, 
which  was  made  up  mostly  of  States'  attorney  general  staff.  The 
two  groups  suggested  various  amendments  to  SREMAC,  including 
its  deregionalization  which  would  turn  it  into  EMAC,  the  Emer- 
gency Management  Assistance  Compact. 

In  the  January  1995  winter  meeting,  the  Southern  Governors' 
Association  voted  to  accept  the  groups'  recommendations.  SREMAC 
became  EMAC.  In  the  spring  of  1995,  EMAC  was  enacted  in  Vir- 
ginia, Mississippi,  Tennessee,  and  Louisiana.  In  August  1995, 
EMAC  was  endorsed  by  the  Midwestern  Governors'  Association. 

In  the  spring  of  1996,  another  nine  States  passed  EMAC  into 
law:  Delaware,  Florida,  Georgia,  Maryland,  Missouri,  Oklahoma, 
South  Carolina,  South  Dakota — the  first  non-SGA  State  to  enter 
the  compact — and  West  Virginia.  In  May  of  1996,  EMAC  was  en- 
dorsed by  the  Adjutants  General  Association  of  the  United  States. 
This  particular  group  had  planned  on  entering  their  own  compact, 
but  decided  to  join  this  compact  with  only  a  few  adjustments.  In 
June  1996,  EMAC  was  endorsed  by  the  Western  Governors'  Asso- 
ciation. In  September  1996,  this  month,  EMAC  was  signed  into  law 
by  the  Governor  of  Puerto  Rico. 

One  of  the  most  common  questions  asked  is,  Why  do  States  need 
a  compact  to  share  resources?  For  several  reasons:  first,  the  com- 
pact clears  up  who  is  liable  in  the  event  of  an  accident  involving 
out-of-State  personnel — the  host  State.  This  is  very  important  be- 
cause, since  the  1979  Supreme  Court  case,  Nevada  v.  Hall,  States 
have  not  been  able  to  rely  upon  sovereign  immunity  as  a  defense 
in  courts  outside  their  own  boundaries.  Second,  the  compact  estab- 
lishes common  procedures  for  dispatching  assistance  and  subse- 
quent reimbursement.  This  saves  time,  a  crucial  consideration  dur- 
ing emergencies.  Third,  the  compact  compels  member  States  to 
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plan  ahead  and  develop  strategies  for  the  speedy  dispatching  of  as- 
sistance. 

Finally,  EMAC  was  enacted  in  Maryland  earlier  this  year.  The 
State  of  Maryland  is  pleased  to  support  this  legislative  initiative 
and  would  greatly  appreciate  the  support  of  Congress  in  approving 
this  resolution. 

Thank  you  for  giving  me  the  opportunity  to  testify  before  your 
committee. 

[The  prepared  statement  of  Mr.  McMillion  follows:] 

Prepared  Statement  of  David  McMillion,  Director,  State  of  Maryland 
Emergency  Management  Agency 

Good  morning,  Mr.  Chairman  and  members  of  the  Committee.  I  am  David 
McMillion,  Director  of  the  Maryland  Emergency  Management  Agency  and  former 
President  of  the  National  Emergency  Management  Association  (NEMA).  Thank  you 
for  giving  me  the  opportunity  to  testify  in  support  of  the  Emergency  Management 
Assistance  Compact  (EMAC)  legislation.  Briefly  put,  the  purpose  of  EMAC  is  to 
allow  states  to  legally  share  resources  in  times  of  emergency.  It  requires  states  to 
devise  advance  plans  for  interstate  assistance.  EMAC  standardizes  reimbursement 
procedures.  It  clarifies  tort  liability  issues  arising  from  interstate  assistance  situa- 
tions. Please  allow  me  to  briefly  review  milestones  and  common  questions  regarding 
the  legislation. 

MILESTONES 

September  1992,  a  Compact  was  initiated  by  Governor  Chiles  (Florida)  at  South- 
ern Governors'  Association  (SGA)  annual  meeting  in  Charleston,  South  Carolina. 

Initial  Compact  language  was  developed  by  Virginia  Department  of  Emergency 
Services  in  consultation  with  Maryland  and  other  SGA  member  states.  This  early 
version  of  today's  Compact  was  called  the  Southern  Regional  Emergency  Manage- 
ment Assistance  Compact  (SREMAC).  Its  membership  was  restricted  to  the  19  SGA 
member  states  and  territories. 

August  1993,  SREMAC  was  signed  by  19  SGA  governors  at  National  Governors' 
Association  (NGA)  summer  meeting  in  Tulsa,  Oklahoma. 

May  1994,  an  attorney  with  Florida  Division  Emergency  Management  contacted 
SGA  with  questions  about  the  Compact  and  discussed  possible  developments  is  the 
future. 

Summer  and  fall  1994,  series  of  meetings  of  two  groups  of  state  personnel,  the 
"planners'  group"  and  the  "legal  group"  were  held.  The  planners'  group  was  made 
up  of  states'  emergency  agency  personnel;  the  legal  group  included  mostly  states' 
attorney  general  staff.  The  two  groups  suggested  various  amendments  to  SREMAC, 
including  its  "deregionalization,"  which  would  turn  it  into  EMAC. 

January  1995,  winter  meeting,  SGA  governors'  voted  to  accept  the  planners'  and 
legal  groups'  recommendations.  SREMAC  became  EMAC. 

Spring  199S,  EMAC  passed  into  law  in  Virginia,  Mississippi,  Tennessee  and  Lou- 
isiana. Fails  to  pass  in  Florida  and  Alabama  where  the  Compact  had  been  attached 
to  other  bills. 

Summer  and  fail  of  1995,  meetings  of  the  "operations  committee,"  a  sort  of  execu- 
tive committee  of  the  old  planners'  group  convened.  Ops  committee  started  devising 
a  very  ambitious  "implementation  plan,"  with  a  view  toward  standardizing  inter- 
state mutual-aid  support  packages  across  the  region  (or  any  other  region  expressing 
interest). 

August  1995,  EMAC  was  endorsed  by  Midwestern  Governors'  Conference,  urging 
its  member  states'  legislatures  to  pass  the  Compact. 

Alan  H.  Hodges,  director  general  of  Emergency  Management  Australia  (that  coun- 
try's equip  a  lent  of  FEMA),  requested  a  copy  of  EMAC  from  the  SGA  for  use  as 
the  possible  basis  of  an  interstate  compact  in  Australia. 

December  1995,  NEMA  President  Dick  Andrews  (California)  wrote  to  FEMA  Di- 
rector James  Lee  Witt  and  asked  him  if  FEMA  will  take  into  account  a  state's  mem- 
bership of  EMAC  (or  any  similar  compact)  in  its  determination  of  whether  or  not 
to  make  a  federal  declaration  of  emergency.  Andrews  is  concerned  that  FEMA  may 
make  access  to  federal  funds  more  difficult  for  Compact  member  states. 

February  1996,  Witt  responds  to  Andrews  that  FEMA  will  not  take  Compact 
membership  into  account  when  determining  whether  to  grant  a  state's  request  for 
a  federal  disaster  declaration. 
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Spring  1996,  another  nine  states  passed  EMAC  into  law;  Delaware,  Florida,  Geor- 
gia, Maryland,  Missouri,  Oklahoma,  South  Carolina,  South  Dakota  (first  non-SGA 
state  to  enter  Compact),  and  West  Virginia.  Compact  was  defeated  in  Alabama, 
Kansas  and  Kentucky. 

May  1996,  EMAC  was  endorsed  by  Adjutants  General  Association  of  the  United 
States. 

Summer  1996,  SGA  started  working  with  United  States  House  and  Senate  Judici- 
ary committees  to  devise  legislature  language  for  a  congressional  resolution  approv- 
ing the  Compact. 

Summer  1996,  SGA  starting  working  with  NGA  to  increase  that  organization's 
awareness  of  interstate  mutual  aid. 

June  1996,  EMAC  was  endorsed  by  Western  Governors'  Association. 

September  1996,  EMAC  was  signed  by  Puerto  Rico  Governor  Pedro  Rossello. 

August  1996,  SGA  began  working  with  New  England  States  Emergency  Consor- 
tium (NESEC)  and  requested  New  England  Governor's  Conference  pass  a  resolution 
of  endorsement,  either  of  EMAC  specifically  or  of  mutual  aid  in  general. 

COMMON  QUESTIONS 

Why  do  states  need  a  compact  to  share  resources?  For  several  reasons,  first,  the 
Compact  clears  up  who  is  liable  in  the  event  of  an  accident  involving  out-of-state 
personnel — the  host  state.  This  is  very  important  because,  since  the  1979  Supreme 
Court  case,  Nevada  v.  Hall,  states  have  not  been  able  to  rely  upon  sovereign  immu- 
nity as  a  defense  in  courts  outside  their  own  boundaries.  Second,  the  Compact  es- 
tablishes common  procedures  for  dispatching  assistance  and  subsequent  reimburse- 
ment for  it.  This  saves  time,  a  crucial  consideration  during  emergencies.  Finally,  the 
Compact  compels  member  states  to  plan  ahead  and  devise  strategies  for  the  speedy 
dispatching  of  assistance. 

Does  the  Compact  improve  efficiency?  Yes.  One  feature  of  EMAC  is  that  it  requires 
participating  states  to  create  predetermined  response  plans  for  any  and  all  disas- 
ters. The  idea  is  to  automate  the  system  to  the  degree  possible.  Southern  states  are 
currently  devising  what  is  referred  to  as  the  EMAC  "implementation  plan",  which 
involves  the  creation  of  standardized  response  teams  for  various  categories  of  assist- 
ance. For  example,  all  states'  debris  clearance  teams,  bridge  inspection  teams,  and 
others  have  the  same  composition.  States  who  decline  to  participate  in  the  imple- 
mentation plan  are  required  to  develop  alternative  plans.  With  member  states  com- 
mitted to  maintaining  interstate  plans,  the  Compact  is  unlikely  to  be  forgotten  over 
the  years  as  other  agreements  have  been  in  the  past. 

Can't  states  just  rely  on  FEMA?  No,  in  an  era  of  tight  federal  budgets,  states  must 
take  steps  to  help  themselves.  Also,  not  every  emergency  is  big  enough  to  justify 
federal  disaster  assistance.  For  those  emergencies  for  which  states  lack  resources 
and  are  too  small  for  federal  intervention,  EMAC  allows  other  states  to  help  out. 

Isn't  the  Compact  restricted  to  the  South?  No,  since  January  1995,  the  Compact 
has  been  open  to  any  state  in  the  country.  South  Dakota  in  February  1996  became 
the  first  non-SGA  state  to  join.  Many  more  are  expected  in  the  future. 

What  about  other  regional  compacts?  For  a  time  it  looked  as  though  there  might 
be  a  series  of  regional  compacts  based  upon,  but  not  identical  to,  EMAC.  However, 
it  now  appears  that  most  states  will  simply  join  EMAC.  Most  of  the  regional  gov- 
ernors' associations  have  endorsed  EMAC.  New  Hampshire's  legislature  in  1996 
passed  something  similar  to  EMAC,  though  not  quite  the  same.  The  idea  behind 
this  was  to  have  all  the  New  England  states  pass  the  New  Hampshire  legislation; 
it  was  thought  that  this  small-scale  effort  would  increase  the  legislatures  comfort 
level  with  the  compact  concept.  Then,  a  few  years  later,  this  New  England  compact 
could  be  amended  and  "transferred  over"  to  EMAC.  However,  it  is  not  clear  how 
much  success  New  Hampshire  has  had  in  "selling"  its  compact  to  the  rest  of  the 
region.  The  New  England  States  Emergency  Consortium  (NESEC)  is  now  encourag- 
ing the  New  England  governors  to  endorse  EMAC  itself.  Regardless  of  these  details, 
the  mutual-aid  concept  has  been  gubernatorially  endorsed  by  all  but  eight  of  Ameri- 
ca's 57  states  and  territories.  Three  governors'  associations  have  endorsed  EMAC 
and  New  Hampshire  has  passed  a  similar  compact). 

What  about  other  players?  SGA  has  invited  participation  by  personnel  from  the 
Federal  Emergency  Management  Agency  (FEMA),  the  National  Guard  Bureau  and 
others  since  the  beginning  of  the  discussions  on  the  Compact.  In  fact,  SGA  slightly 
amended  the  Compact  at  the  request  of  the  National  Guard. 

The  EMAC  was  enacted  by  the  Maryland  legislature  and  approved  by  Governor 
Glendening  earlier  this  year.  The  State  of  Maryland  is  pleased  to  support  this  legis- 
lative initiative  and  would  greatly  appreciate  the  support  of  Congress  by  approving 
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this  legislation.  Thank  you  for  giving  me  the  opportunity  to  testify  before  your  com- 
mittee. 

Mr.  Gekas.  We  thank  the  gentleman,  and  as  I've  stated,  the 
questions  that  might  pursue  your  testimony  will  be  reserved  until 
the  end  of  the  testimony. 

We  now  turn  to  Mr.  Feuerborn. 

STATEMENT  OF  TOM  FEUERBORN,  DIRECTOR,  OKLAHOMA 
DEPARTMENT  OF  CIVIL  EMERGENCY  MANAGEMENT 

Mr.  Feuerborn.  Mr.  Chairman,  and  distinguished  members  of 
the  subcommittee,  my  name  is  Tom  Feuerborn,  director  of  the  De- 
partment of  Emergency  Management  for  the  State  of  Oklahoma.  I 
presently  serve  as  the  chairman  of  the  Ad  Hoc  Committee  on  the 
Emergency  Management  Assistance  Compact  with  the  National 
Emergency  Management  Association,  an  organization  made  up  of 
emergency  management  directors  from  across  the  States. 

This  Emergency  Management  Assistance  Compact  is,  in  many 
respects,  an  update  of  an  old  civil  defense  compact  dating  back  to 
the  1950's.  It  was  called  the  Civil  Defense  and  Disaster  Compact 
and  was  approved  by  Congress  in  1950.  Almost  all  States  and  terri- 
tories were  part  of  that  compact.  A  copy  of  that  compact  and  the 
States  involved  is  attached  with  our  testimonies.  The  Emergency 
Management  Assistance  Compact  also  draws  heavily  on  a  model 
compact  floated  by  FEMA  in  1983.  This  compact,  called  the  Inter- 
state Emergency  Management  Compact,  does  not  appear  to  have 
been  passed  by  any  States,  though  we  attached  a  copy  for  your  re- 
view. 

The  Emergency  Management  Assistance  Compact  has  been 
passed  by  13  States  and  the  Commonwealth  of  Puerto  Rico,  and 
several  States  will  be  presenting  it  to  their  respective  legislatures 
in  1997.  Many  other  States  have  experienced  interest  in  joining, 
and  it's  not  restricted  to  the  South. 

Procedures  for  joining  the  Emergency  Management  Assistance 
Compact  are  simple.  The  State  must  pass  the  necessary  legislation 
in  the  legislature  and  the  terminology  may  vary  slightly  from  State 
to  State  in  terms  of  introductory  language  and  title,  but  the  lan- 
guage of  the  compact  itself  must  be  replicated  in  the  bill  with  only 
slight  variations  permitted. 

The  Southern  Governors'  Association,  with  assistance  from  emer- 
gency management  staff  from  its  member  States,  has  published  an 
Emergency  Management  Assistance  Compact  guidebook  to  assist 
States  new  to  the  compact.  The  association  is  working  on  a  second 
edition.  The  book  describes  standard  operating  procedures  for  re- 
questing aid  and  standardized  forms  for  requesting  and  confirming 
interstate  mutual  aid. 

The  Emergency  Management  Assistance  Compact  addresses  two 
key  areas  that  in  the  past  have  caused  States  to  question  execution 
of  a  mutual  aid  agreement;  those  areas  are  liability  and  reimburse- 
ment. The  Emergency  Management  Assistance  Compact  provides 
for  the  requesting  State  to  agree  to  tort  responsibility  of  emergency 
workers  and  provide  reimbursement  to  the  assisting  State.  The 
Emergency  Management  Assistance  Compact  also  binds  States  to 
create  compact  plans  in  advance  of  disasters  so  that  they  will  be 
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prepared  when  a  disaster  strikes  in  their  area.  Mr.  Eric  Tolbert 
will  describe  the  plans  and  procedures  more  in  detail. 

Again,  Mr.  Chairman,  thank  you,  and  the  committee,  for  this  op- 
portunity to  present  testimony  on  what  we  feel  is  an  important  ad- 
vancement for  emergency  management. 

[The  prepared  statement  of  Mr.  Feuerborn  follows:] 

Prepared  Statement  of  Tom  Feuerborn,  Director,  Oklahoma  Department  of 
Civil  Emergency  Management 

Mr.  Chairman  and  distinguished  members  of  the  Subcommittee,  my  name  is  Tom 
Feuerborn,  Director  of  the  Department  of  Civil  Emergency  Management  of  the  State 
of  Oklahoma.  I  presently  serve  as  the  Chairman  of  the  Ad  Hoc  Committee  on  the 
Emergency  Management  Assistance  Compact  with  the  National  Emergency  Man- 
agement Association,  an  organization  made  up  of  emergency  management  directors 
from  across  the  country. 

The  Emergency  Management  Assistance  Compact  was  initiated  in  September  of 
1992,  at  the  suggestion  of  Florida  Governor  Lawton  Chiles,  in  the  wake  of  the  Hur- 
ricane Andrew  disaster.  The  concept  of  interstate  mutual  aid,  however,  is  not  a  new 
one.  In  many  respects  the  Emergency  Management  Assistance  Compact  (EMAC)  is 
an  update  of  an  old  civil  defense  compact  dating  back  to  1950.  The  Civil  Defense 
and  Disaster  Compact  was  developed  by  federal  agencies  and  state  civil  defense  or- 
ganizations. Congressional  approval  was  given  under  Title  II,  Section  201(g)  of  the 
Civil  Defense  Act  of  1950  also  known  as  Public  Law  81920. 

Beginning  as  early  as  1949,  even  before  federal  legislation,  states  were  adopting 
the  compact.  In  1949  the  states  of  Indiana,  Maine,  New  Hampshire,  Maryland,  Ohio 
and  Oregon  adopted  the  compact.  In  1950,  California,  Colorado,  Massachusetts, 
Rhode  Island,  South  Carolina,  District  of  Columbia  and  the  Virgin  Islands  joined 
the  group.  1951  was  the  most  active  year  for  states  to  accept  the  compact.  In  that 
year,  Alabama,  Alaska,  Arizona,  Arkansas,  Connecticut,  Delaware,  Florida,  Georgia, 
Hawaii,  Idaho,  Illinois,  Kansas,  Michigan,  Minnesota,  Missouri,  Montana,  Nebraska, 
New  Jersey,  New  Mexico,  New  York,  North  Carolina,  North  Dakota,  Oklahoma, 
Pennsylvania,  South  Dakota,  Tennessee,  Texas,  Utah,  Vermont,  Washington,  West 
Virginia,  Wisconsin,  Wyoming  and  Puerto  Rico  approved  participation  in  the  com- 

fiact.  Between  1952  and  1959,  Kentucky,  Mississippi,  Virginia,  Guam,  Nevada  and 
owa  joined  the  other  states  as  members  of  the  compact  according  to  the  Council 
of  State  Governments.1 

EMAC  also  bears  similarity  to  the  National  Guard  Mutual  Assistance  Compact, 
which  is  referenced  in  EMAC.  This  was  never  ratified  by  Congress,  though  it  was 
endorsed  by  both  the  Southern  and  Midwestern  Governor's  associations  in  1967.  It 
appears  only  to  have  been  passed  by  a  handful  of  states:  Alaska,  Kansas,  North 
Carolina,  South  Dakota  and  Virginia.5 

EMAC  also  draws  heavily  on  the  Interstate  Emergency  Management  Compact 
proposed  by  FEMA  in  1983.  There  is  no  record  of  states  that  have  adopted  this  com- 
pact; however,  we  have  attached  a  copy  of  the  document  for  your  review. 

Thirteen  state  legislatures,  including  Delaware,  Florida,  Georgia,  Louisiana, 
Maryland,  Mississippi,  Missouri,  Oklahoma,  South  Carolina,  South  Dakota,  Ten- 
nessee, Virginia  and  West  Virginia,  as  well  as  the  Commonwealth  of  Puerto  Rico, 
have  adopted  EMAC.  Many  other -states  have  expressed  interest  in  joining  EMAC 
in  addition  to  those  now  participating.  In  fact,  the  National  Emergency  Manage- 
ment Association,  known  as  NEMA,  has  created  a  committee  to  work  on  this  com- 
pact. I  chair  that  committee.  NEMA  is  the  national  association  which  includes  emer- 
gency management  directors  from  across  the  country. 

A  state  legislature  must  approve  participation,  with  concurrence  of  the  governor, 
to  join  EMAC.  Exact  legislative  terminology  may  vary  slightly  in  introductory  lan- 
guage from  state  to  state,  but  the  language  of  the  compact  itself  must  be  consistent, 
with  only  slight  variations  permitted.  States  may  also  alter  the  name  of  the  com- 
pact. 

The  Southern  Governor's  Association,  with  assistance  from  emergency  manage- 
ment staff  from  their  member  states,  has  published  an  EMAC  Guidebook  &  Manual 
of  Use  to  assist  states  new  to  the  compact.  The  group  is  currently  working  on  a  sec- 
ond edition  of  this  publication.  The  guidebook  is  available,  through  the  Association 


1  Source:  Council  of  State  Governments  (CSG),  Interstate  Compacts,  1983-1966:  A  Compilation 
(Lexington,  Ky.:  CSG,  1966),  p.  67. 

2Source:  William  K.  Voit,  Interstate  Compacts  &  Agencies  [Lexington,  Ky.:  Council  of  State 
Government,  1995],  p.  41. 
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to  any  member  or  non-member  state,  free  of  charge.  The  book  describes  standard 
operating  procedures  for  requesting  aid  and  includes  standardized  forms  for  request- 
ing and  confirming  interstate  mutual  aid.  It  describes  procedures  for  communicating 
states'  "category  inventories"  of  strengths  and  weaknesses  for  comparison  purposes. 
The  compact  coordinator  publishes  a  directory  of  EMAC  planning/operational  and 
legal  contacts  within  all  party  states. 

Regarding  liability,  EMAC  clarifies  which  state  is  responsible  in  tort  claims  for 
the  actions  of  workers  from  an  assisting  state.  The  importance  of  EMAC  is  that  the 
requesting  state  is  responsible.  Since  1979,  states  have  not  been  able  to  rely  upon 
sovereign  immunity  outside  their  own  borders.  In  the  1979  case,  State  of  Nevada 
v.  John  M.  Hall, 3  the  Supreme  Court  ruled  that  Nevada  could  be  sued  by  California 
resident  John  Hall  in  a  California  court  for  the  negligent  activities  of  a  Nevada 
state  employee  driving  in  California  on  official  business.  While  the  State  of  Nevada 
claimed  that  sovereign  immunity  protected  it  from  such  a  suit,  the  U.S.  Supreme 
Court  disagreed.  Since  then,  one  state  may  be  sued  in  the  courts  of  another  state. 

Without  EMAC,  emergency  workers  from  an  assisting  state  might  be  sued  in  the 
courts  of  a  requesting  state  and  the  assisting  state  government  might  find  itself  lia- 
ble for  the  cost  of  the  settlement.  Under  the  terms  of  EMAC,  the  requesting  state 
agrees  to  take  tort  claim  responsibility  for  assisting  state  workers,  which  will  cause 
states  to  view  calls  for  support  in  a  more  favorable  light. 

Additionally,  EMAC  establishes  rules  for  reimbursement  and  the  Guidebook  & 
Manual  of  Use  provides  standardized  forms  to  be  used  by  participating  states. 
Standardization  of  the  reimbursement  process  puts  states  more  at  ease  when  con- 
sidering calls  for  assistance.  The  lending  state  is  guaranteed  payment  for  necessary 
expenses  related  to  providing  assistance.  It  is  up  to  the  requesting  state  to  provide 
funding  or  to  secure  FEMA  funds  for  reimbursement. 

Article  IV  of  EMAC  makes  the  provision  of  aid  mandatory  to  a  certain  extent  al- 
though a  state  may  decline  to  send  aid  if  that  would  leave  it  without  "reasonable 
protection"  for  itself.  The  mandatory  aspect  of  article  IV  gives  EMAC  a  legally  con- 
tractual aspect.  This  condition,  according  to  the  EMAC  Operations  Committee,  re- 
duces the  documentation  requirements  for  the  recipient  (grantee)  to  submit  to 
FEMA  for  reimbursement. 

The  grantee  is  the  contractor.  As  such,  the  minimum  procurement  procedures  out- 
lined in  the  Code  of  Federal  Regulations*  apply,  consistent  with  state  law.  The 
multi-aid  agreement  should  provide  the  framework  for  the  contractual  agreement. 
During  the  emergency  phase,  the  "common  law"  allows  for  activation  of  the  agree- 
ment based  on  a  verbal  request,  which  should  be  followed  up  by  amending  the  con- 
tract to  include  the  specifics  of  the  request  under  the  law. 

There  are  two  documents  FEMA  requires  from  the  grantee,  prior  to  reimburse- 
ment, a  copy  of  the  compact  and  an  invoice.  The  invoice  should  include  a  bill  for 
payment  that  summarizes  labor,  equipment  and  material  costs.  The  grantee's  needs 
to  maintain  detailed  documentation  will  vary.  The  Code  of  Federal  Regulations4 
states:  "A  state  must  expand  and  account  for  grant  funds  in  accordance  with  State 
laws  and  procedures  for  expanding  and  accounting  for  its  own  funds."  EMAC  also 
binds  states  to  creating  plans  in  advance  of  disasters.  Mr.  Chairman,  thank  you  and 
the  committee  for  the  opportunity  to  present  testimony  on  what  we  feel  is  an  impor- 
tant advancement  for  emergency  management. 


3State  of  Nevada  v.  John  M.  Hall,  1979  case  440  U.S.  410. 
444CFR  13.36. 
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INTERSTATE  CIVIL  DEFENSE  AND  DISASTER  COMPACT* 

The  contracting  states  solemnly  agree: 

Article  1.  Tlic  purpose  of  this  compact  is  to  provide  mutual  aid  among  the 
states  in  meeting  any  emergency  or  disaster  from  enemy  attack  or  other  cause 
(natural  or  otherwise)  including  sabotage  and  subversive  acts  and  direct  attacks 
by  bombs,  shcllfire.  and  atomic,  radiological,  chemical,  bacteriological  means, 
and  other  weapons.  The  prompt,  full  and  effective  utilization  of  the  resources 
of  the  rcsj>ciiive  states,  including  such  resources  as  may  be  available  from  the 
United  States  government  or  any  other  source,  arc  essential  to  the  safety,  care 
and  welfare  of  the  people  thereof  in  the  event  of  enemy  action  or  other  emer- 
gency, and  any  other  resources,  including  personnel,  equipment  or  supplies, 
shall  Ik:  incorporated  into  a  plan  or  plans  of  mutual  aid  to  be  developed  among 
the  Civil  Defense  agencies  or  similar  bodies  of  the  states  thai  arc  parties  hereto. 
The  Directors  of  Civil  Defense  of  all  party  stales  shall  constitute  a  committee  to 
formulaic  plans  and  take  all  necessary  steps  for  the  implementation  of  this 
compact. 

Article  2.  It  shall  be  the  duty  of  each  paity  state  to  formulate  civil  defense 
plans  and  programs  for  application  within  such  state.  There  shall  be  frequent 
consultation  Ikiwccii  the  representatives  of  the  states  and  with  the  United  States 
government  and  the  free  exchange  of  information  and  plans,  including  inven- 
tories of  uny  materials  and  equipment  available  for  civil  defense.  In  carrying  out 
such  civil  defense  plans  and  programs  the  party  states  shall  so  far  as  possible  pro- 
vide and  follow  uniform  standards,  practices  and  rules  and  regulations  including: 

(a)  Insignia,  arm  bauds  and  any  other  distinctive  articles  to  designate 
and  distinguish  the  different  civil  defense  services; 

(b)  Mack-outs  and  practice  black-outs,  air  raid  drills,  mobilization  of  civil 
defense  forces  and  other  tests  and  exercises; 

(c)  Warnings  and  signals  for  thills  or  attacks  and  the  mechanical  devices 
to  be  used  in  connection  therewith: 

(d)  The  effective  screening  or  extinguishing  of  all  lights  and  lighting 
devices  and  appliances: 

(c)  Shutting  olf  water  mains,  g.is  mains,  electric  power  connections  and 
the  suspension  of  all  other  utility  services: 

(f)  All  materials  or  equipment  used  nr  to  he  used  for  civil  defense  pur- 
poses in  order  to  assure  that  such  materials  and  equipment  will  be  easily  and 
freely  interchangeable  when  used  in  or  by  any  other  party  slate; 

(g)  The  conduct  of  civilians  and  the  movement  and  cessation  of  move- 
ment of  pedestrians  and  vehicular  traffic,  prior,  during  and  subsequent  to 
drills  or  attacks; 

(h)  The  safety  of  public  meltings  or  gatherings;  and 

(i)   Mobile  support  units. 
Article  :!.  Any  party  state  requested  to  i coder  mutual  aid  shall  take  such  action 
as  is  ne«cs>ar\  to  provide  and  make  available  the  resources  covered  by  this  com- 
pact in  acinulaiicc  with  the  terms  hereof:  provided  thai  it  is  understood  that  the 

•A*  ,lo«l.-|-til  liv  ihr  v< -Hi",  m,  in  ini.iM.ii.  tVuuiiiiiii ••  .-ii  Civil  [nfi-ii*  --f  iliv  C..,.iiol 
of  Stalt-  (Mrt«ii-.:ii«uiS  ..Hi  llit-  .iv.l.unu-  mill  i ini|ivr Jl ■••■■  ->l  (tic  Ci>  >l  D.fiiii:  Ollk'C  <>f  ihc 
N.iiu.n.il  Sri  mil*  Ili-Miiiuo  I-  ii.l. 
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26  SlKir.KVrED  STATr  I.UilSLATION 

$taic  rendering  aid  may  withhold  rcsoune*  10  the  extent  necessary  10  provide 
reasonable  protection  for  inch  »iatc.  Each  party  state  shall  extend  to  the  civil' 
defense  forces  of  any  other  party  slate,  while  operating  within  iti  nate  limits 
under  the  tcnus  nnd  conditions  of  thi»  compact,  the  same  power*  (except  that 
of  arrcil  unless  specifically  authorized  by  the  receiving  .state) ,  duties,  rights,  priv. 
ileges  and  immunities  as  if  they  were  performing  their  duties  in  the  state  in  which 
normally  employed  or  rendering  sen-ices-  Civil  defense  forces  will  continue  under 
the  command  and  control  of  their  regular  leaders  but  the  organizational  units 
will  come  under  the  operational  control  uf  the  civil  defense  authorities  of  the 
state  receiving  assistance. 

Article  4.  Whenever  any  person  holds  a  license,  certificate  or  other  permit 
issued  by  any  state  evidencing  the  meeting  of  qualifications  for  professional, 
mechanical  or  other  skills,  such  person  may  tender  aid  involving  such  skill  in 
any  party  state  to  meet  on  emergency  or  disaster  and  such  state  shall  give  due 
recognition  to  such  license,  certificate  or  other  permit  as  if  issued  in  the  state 
in  which  nid  is  rendered. 

Article  5.  No  party  state  or  its  officers  or  employees  rendering  aid  in  another 
state  pursuant  to  this  compact  shall  be  liable  on  account  of  any  act  or  omission 
in  good  faith  on  the  part  of  such  forces  while  so  engaged,  or  on  account  of  the 
maintenance  or  use  of  any  equipment  or  supplies  in  connection  therewith. 

Article  6.  Inasmuch  as  it  is  probable  that  the  pattern  and  detail  of  the  ma- 
chinery for  mutual  aid  among  two  or  more  states  may  differ  from  that  appropriate 
among  other  states  party  hereto,  this  instrument  contains  elements  of  a  broad 
base  common  to  all  states,  and  nothing  herein  contained  shall  preclude  any  state 
from  entering  into  supplementary  agreements  with  another  state  or  states.  Such 
supplementary  agreements  may  comprehend,  but  shall  not  be  limited  to,  pro- 
visions for  evacuation  and  reception  of  injured  and  other  persons,  and  the 
exchange  of  medical,  fire,  police,  public  utility,  reconnaisance,  welfare,  transpor- 
tation and  communications  personnel,  equipment  and  supplies. 

Article  7.  Each  party  state  shall  provide  for  the  payment  of  compensation  and 
death  benefits  to  injured  members  of  the  civil  defense  forces  of  that  state  and  the 
representatives  of  deceased  members  of  such  forces  in  case  such  members  sustain 
injuries  or  are  killed  while  rendering  aid  pursuant  to  this  compact,  in  the  same 
manner  and  on  the  same  terms  as  if  the  injury  or  death  were  sustained  within 
such  state. 

Article  8.  Any  party  state  rendering  aid  in  another  state  pursuant  to  this 
compact  shall  be  reimbursed  by  the  party  state  receiving  such  aid  for  any  loss  or 
damage  tor  or  expense  incurred  in  the  operation  of  any  equipment  answering  a 
request  for  aid,  and  for  the  cost  incurred  in  connection  with  such  requests;  pro- 
vided, that  any  aiding  party  state  may  assume  in  whole  or  in  part  such  loss,  dam- 
age,  expense,  or  other  cost,  or  may  loan  such  equipment  or  donate  such  services 
to  the  receiving  party  state  without  charge  or  cost;  and  provided  further  that  any 
two  or  more  party  slates  may  enter  into  supplementary  agreements  establishing 
a  different  allocation  of  costs  as  among  those  states.  The  United  States  govern- 
ment may  relieve  the  party  stnte  receiving  aid  from  any  liability  and  reimburse 
the  party  state  supplying  civil  defense  forces  for  the  compensation  paid  to  and 
the  transportation,  subsistence  and  maintenance  expenses  of  such  forces  during 
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the  (ime  of  the  rendition  of  such  aid  or  assistance  outside  the  state  and  may  also 
pay  fair  and  reasonable  compensation  for  the  use  or  utilization  of  the  supplies, 
materials,  equipment  or  facilities  so  utilized  or  consumed. 

Article  9.  Plans  for  the  orderly  evacuation  and  reception  of  the  civilian  popu- 
lation as  the  result  of  an  emergency  or  disaster  shall  be  worked  out  from  lime  to 
time  between  representatives  of  the  party  states  and  the  various  local  civil  defense 
areas  thereof.  Such  plans  shall  include  the  manner  of  transporting  such  evacuees, 
the  number  of  evacuees  to  be  received  in  different  areas,  the  manner  in  which 
food,  clothing,  housing,  and  medical  care  will  be  provided,  the  registration  of  die 
evacuees,  the  providing  of  facilities  for  the  notification  of  relatives  or  friends  and 
the  forwarding  of  such  evacuees  to  other  areas  or  the  bringing  In  of  additional 
materials,  supplies,  and  all  other  relevant  factors.  Such  plans  shall  provide  that 
the  party  state  receiving  evacuees  shall  be  reimbursed  generally  for  the  out-of- 
pocket  expenses  incurred  in  receiving  and  caring  for  such  evacuees,  for  expendi- 
tures for  transportation,  food,  clothing,  medicines  and  medical  care  and  like  items. 
Such  expenditures  shall  be  reimbursed  by  the  party  state  of  which  the  evacuees 
are  residents,  or  by  the  United  Slates  government  under  plans  approved  by  it. 
After  the  termination  of  the  emergency  or  disaster  the  party  state  of  which  the 
evacuees  are  resident  shall  assume  the  responsibility  for  the  ultimate  support  or 
repatriation  of  such  evacuees. 

Aficle  10.  This  compact  shall  be  available  to  any  state,  territory  or  possession 
of  the  United  Sutes,  and  the  District  of  Columbia.  The  term  "'state"  may  also 
include  any  neighboring  foreign  country  or  province  '.r  state  thereof. 

.\"id:  il.  The  committee  established  pursuant  to  Article  1  of  this  compact 
■M?y  reques'.  the  Civil  Defense  Agency  of  the  United  States  government  to  act 
as  an  informational  and  coordinating  body  under  this  compact,  and  representa- 
tives of  such  agency  of  the  United  States  government  may  attend  meetings  of 
such  committee. 

Article  12.  This  compact  shall  become  operative  immediately  upon  its  ratifi- 
cation by  any  state  as  between  it  and  any  other  state  or  states  so  ratifying  and 
shall  be  subject  to  approval  by  Congress  unless  prior  Congressional  approval  has 
been  given.  Duly  authenticated  copies  of  this  compact  and  of  such  supplementary 
agreements  as  may  be  entered  into  shall,  at  the  time  of  their  approval,  be 
deposited  with  each  of  the  party  states  and  with  the  Civil  Defense  Agency  and 
other  appropriate  agencies  of  the  United  States  government. 

Article  13.  This  compact  shall  continue  in  force  and  remain  binding  on  each 
party  state  until  die  legislature  or  the  Governor  of  such  party  state  takes  action 
to  withdraw  therefrom.  Such  action  shall  not  be  effective  until  30  days  after  notice 
thereof  has  been  sent  by  the  Governor  of  the  party  state  desiring  to  withdraw  to 
the  Governors  of  all  other  party  states. 

Article  14.  This  compact  shall  be  construed  to  effectuate  the  purposes  stated 
in  Article  1  hereof.  If  any  provision  of  this  compact  is  declared  unconstitutional, 
or  the  applicability  thereof  to  any  person  or  circumstance  is  held  Invalid,  the 
constitutionality  of  the  remainder  of  this  compact  and  the  applicability  thereof 
to  other  persons  and  circumstances  shall  not  be  affected  thereby. 
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FEMA  Draft  Compact  from  1983 

Federal  Emergency  Management  Agency 

Region  IV 

1371  Pe-chtree  Street.  NE,  Suite  700 

Ad«nu.  CA  30309 

INTERSTATE  EMERGENCY  MANAGEMENT  COMPACT 
ARTICLE  I  -  PURPOSE  AND  AUTHORITIES 


This  compact  is  made  and  entered  into  by  and  between  the  State  of 

,  the  State  of  (repeat  as 

needed),  and  the  State  of hereinafter  called  party 

States,  in  behalf  of  their  various  departments  and  agencies,  and 
the  various  political  subdivisions,  municipal  corporations,  and 
other  public  agencies  of  such  States. 

The  purpose  of  this  compact  is  to  provide  for  mutual  assistance 
between  the  States  entering  into  this  compact  in  managing  any 
emergency  that  is  duly  declared  by  the  Governor  of  the  affected 
State(s),  whether  arising  from  natural  disaster,  technological 
hazard,  civil  emergency  aspects  of  resource  shortages,  community 
disorders,  insurgency  or  enemy  attack. 

This  compact  shall  also  provide  for  mutual  cooperation  in 
emergency-related  exercises,  testing  or  other  training  activities 
using  equipment  and  personnel  simulating  performance  of  any  aspect 
of  the  giving  and  receiving  of  aid  by  party  States  or  subdivisions 
of  party  States  during  emergencies,  such  actions,  occurring  outside 
actual  declared  emergency  periods. 

The  following  codes  of  the  party  States  (authorize)  (support)  the 
enactment  of  this  compact: 

ARTICLE  II  -  GENERAL  IMPLEMENTATION 

Each  party  State  entering  into  this  compact  recognizes  the 
importance  of  intergovernmental  coordination  in  managing 
emergencies.  This  is  because  many  emergencies  transcend  political 
jurisdictional  boundaries,  and  individual  States  do  not  have  all 
the  resources  they  may  need  for  all  types  of  emergencies,  thus  the 
need  for  immediate  access  and  preset  procedures  to  apply  outside 
resources  as  needed. 

The  prompt,  full  and  effective  utilization  of  resources  of  the 
participating  States  including  any  resources  on  hand  or  available 
from  the  Federal  Government  or  any  other  source,  that  are  essential 
to  the  safety,  care  and  welfare  of  the  people  in  the  event  of  sny 
emergency  condition,  shall  be  the  underlying  assumption  on  which 
all  articles  of  this  compact  shall  De  premised  and  upon  which  ail 
implementation  should  be  carried  cut. 
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On  behalf  of  tne  Governor  of  each  State  participating  in  the 
compact,  the  director  of  each  State ' 3  emergency  services  office  or 
agency  will  be  responsible  for  formulation  of  the  appropriate 
interstate  mutual  aid  plans  and  procedures  necessary  to  Implement 
this  compact.  These  plans,  upon  concurrence  by  the  Governors  of 
the  party  States,  shall  be  processed  so  as  to  have  the  force  of 
law. 

ARTICLE  III  -  PARTY  STATE  RESPONSIBILITIES 

It  shall  be  the  responsibility  of  each  party  State  to  formulate 
procedural  plans  and  programs  for  interstate  cooperation  in  the 
application  of  the  responsibilities  listed  in  this  Article.  In 
formulating  such  plans,  and  in  carrying  them  out,  the  party  States, 
insofar  as  practical,  shall: 

o  Review  individual  State  hazards  analyses  and  determine 
all  those  potential  emergencies  the  party  States  might 
jointly  suffer,  whether  due  to  natural  disaster, 
technological  hazard,  civil  emergency  aspects  of  resource 
shortages,  community  disorders,  -  insurgency  or  enemy 
attack ; 

o  Review  party  States'  individual  emergency  plans  and 

determine  any  gaps,  inconsistencies  and/or  overlaps  for 
the  interstate  management  of  any  potential  emergency; 

o  Develop  interstate  procedures  to  fill  the  identified  gaps 
and  to  resolve  the  identified  inconsistencies  or 
overlaps; 

o  Assist  in  warning  communities  adjacent  to  or  crossing 
State  boundaries; 

o  Protect  and  assure  uninterrupted  flow  of  interstate 

delivery  of  services,  medicine,  water,  food;  energy  and 
fuel,  search  and  rescue,  and  other  critical  lifeline 
equipment,  services  and  resources,  both  human  and 
material; 

o   Inventory  and  set  procedures  for  the  interstate  loan  ar.d 
delivery  of  human,  material  and  fiscal  resources: 
together  with  procedures  for  reimbursement  of 
forciveness; 
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o   Participate  in  interstate  exercise(s)  involving  State, 
Local  and  Federal  officials,  as  well  as  the  private 
sector,  at  least  every  two  years;  and 

o  Provide  to  the  extent  authorized  by  law  for  temporary 
suspension  of  any  statutes  or  ordinances  that  restrict 
the  implementation  of  the  above  responsibilities. 

There  shall  be  frequent  consultation  between  the  emergency 
directors  and  other  appropriate  representatives  of  the  party  States 
with  affected  jurisdictions  and  the  United  States  Government,  with 
free  exchange  of  information,  plans  and  resource  records  relating 
to  emergency  capabilities. 

ARTICLE  IV  -  LIMITATIONS 

Any  party  State  requested  to  render  mutual  aid  shall  take  such 
action,  as  is  necessary  to  provide  and  make  available  the  resources 
covered  by  this  compact  in  accordance  with  the  terms  hereof ; 
provided  that  it  is  understood  that  the  State  rendering  aid  may 
withhold  resources  to  the  extent  necessary  to  provide  reasonable 
protection  for  such  State.  Each  party  State  shall  extend  to  the 
emergency  forces  of  any  other  party  State,  while  operating  within 
its  State  limits  under  the  terms  and  conditions  of  this  compact, 
the  same  powers  (except  that  of  arrest  unless  specifically 
authorized  by  the  receiving  State),  duties,  rights,  privileges  and 
immunities  as  if  they  were  performing  their  duties  in  the  State  in 
which  normally  employed  or  rendering  services.  Emergency  forces 
will  continue  under  the  command  and  control  of  their  regular 
leaders  but  the  organizational  units  will  come  under  the 
operational  control  of  the  emergency  services  authorities  of  the 
State  receiving  assistance.  These  conditions  may  be  activated,  as 
needed,  only  subsequent  to  a  declaration  of  a  state  of  emergency  by 
the  Governor  of  the  party  State  that  is  to  receive  assistance  and 
shall  continue  so  long  as  the  state  of  emergency  remains  in  effect 
or  loaned  resources  remain  in  the  receiving  State(s),  whichever  is 
longer. 

Interstate  mutual  aid  will  not  be  requested  by  party  States  unless 
resources  within  the  stricken  State  are  inadequate. 
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ARTICLE  V  -  LICENSES  &  PERMITS 

When  any  person  holds  a  license,  certificate  or  other  permit  issued 
by  any  State  evidencing  the  meeting  of  qualifications  for 
professional,  mechanical  or  other  skills,  such  person  may  render 
aid  involving  such  skill  in  any  party  State  to  meet  an  emergency  or 
disaster  situation  and  such  State  shall  give  due  recognition  to 
such  license,  certificate  or  other  permit  as  if  issued  in  the  State 
in  which  aid  is  rendered. 

ARTICLE  VI  -  LIABILITY 

No  party  State  or  its  officers  or  employees  rendering  aid  in 
another  State  pursuant  to  this  compact  shall  be  liable  on  account 
of  any  act  or  omission  in  good  faith  on  the  part  of  such  forces 
while  so  engaged,  or  on  account  of  the  maintenance  or  use  of  any 
equipment  or  supplies  in  connection  therewith. 

ARTICLE  VII  -  SUPPLEMENTARY  AGREEMENTS 

Inasmuch  as  it  is  probable  that  the  pattern  and  detail  of  the 
machinery  for  mutual  aid  among  two  or  more  States  may  differ  from 
that  among  the  States  that  are  party  hereto,  this  instrument 
contains  elements  of  a  broad  base  common  to  all  States,  and  nothing 
herein  contained  shall  preclude  any  State  from  entering  into 
supplementary  agreements  with  another  State  or  States.  Such 
supplementary  agreements  may  comprehend,  but  shall  not  be  limited 
to,  provisions  for  evacuation  and  reception  of  injured  and  other 
persons  and  the  exchange  of  medical,  fire,  police,  public  utility, 
reconnaissance,  welfare,  transportation  and  communications 
personnel,  equipment  and  supplies. 

ARTICLE  VIII  -  COMPENSATION 

Each  party  State  shall  provide  for  the  payment  of  compensation  and 
death  benefits  to  injured  members  of  the  emergency  forces  of  that 
State  and  the  representatives  of  deceased  members  of  such  forces  in 
case  such  members  sustain  injuries  or  are  killed  while  rendering 
aid  pursuant  to  this  compact,  in  the  same  manner  and  on  the  same 
terms  as  if  the  injury  or  death  were  sustained  within  their  own 
State. 


47 


ARTICLE  IX  -  REIMBURSEMENT 

Any  party  State  rendering  aid  in  another  State  pursuant  to  this 
compact  shall  be  reimbursed  by  the  party  State  receiving  such  aid 
for  any  loss  or  damage  to  or  expense  incurred  in,  the  operation  of 
any  equipment  answering  a  request  for  aid  and  for  the  cost  incurred 
in  connection  with  such  requests;  provided,  that  any  aiding  party 
State  may  assume  in  whole  or  in  part  such  loss,  damage,  expense,  or 
other  cost,  or  may  loan  such  equipment  or  donate  such  services  to 
the  receiving  party  State  without  charge  or  cost;  and  provided 
further  that  any  two  or  more  party  States  may  enter  into 
supplementary  agreements  establishing  a  different  allocation  of 
costs  as  among  those  States. 

ARTICLE  X  -  EVACUATION 

Plans  for  the  orderly  evacuation  and  interstate  reception  of 
portions  of  the  civilian  population  as  the  result  of  any  emergency 
or  disaster  of  sufficient  proportions  to  so  warrant,  shall  be 
worked  out  and  maintained  between  the  party  States  and  the 
emergency  services  directors  of  the  various  jurisdictions  where  any 
type  of  incident  requiring  evacuations  might  occur.  Such  plans 
shall  include  the  manner  of  transporting  such  evacuees,  the  number 
of  evacuees  to  be  received  in  different  areas,  the  manner  in  which 
food,  clothing,  housing  and  medical  care  will  be  provided,  the 
registration  of  the  evacuees,  the  providing  of  facilities  for  the 
notification  of  relatives  or  friends  and  the  forwarding  of  such 
evacuees  to  other  areas  or  the  bringing  in  of  additional  materials, 
supplies,  and  all  other  relevant  factors.  Such  plans  shall  provide 
that  the  party  State  receiving  evacuees  shall  be  reimbursed 
generally  for  the  out-of-pocket  expenses  incurred  in  receiving  and 
caring  for  such  evacuees,  for  expenditures  for  transportation, 
food,  clothing,  medicines  and  medical  care  and  like  items.  Such 
expenditures  shall  be  reimbursed  by  the  party  State  of  which  the 
evacuees  are  residents.  After  the  termination  of  the  emergency  or 
disaster  the  party  State  of  which  the  evacuees  are  residents  shall 
assume  the  responsibility  for  the  ultimate  support  of  repatriation 
of  such  evacuees. 

ARTICLE  XI  -  IMPLEMENTATION 

Copies  of  this  compact  shall  also  be  mailed  to  the  appropriate 
regional  director  of  the  Federal  Emergency  Management  Agency,  and 
other  pertinent  agencies  or  organizations,  as  may  be  useful. 
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This  compact  shall  remain  in  effect  between  the  undersigned  States 
unlesB  the  Governor  of  one  of  the  signatory  States  files  written 
notice  of  the  termination  of  participation  in  this  compact  with  the 
Governor  of  the  other  signatory  State.  This  compact  and  all  common 
plans  developed  pursuant  to  it  will  terminate  twenty  (20)  days 
following  the  receipt  of  such  notice. 


IN  WITNESS  WHEREOF,  I  have  hereunto 
set  my  hand  and  Great  Seal  of  the 
State  of  


to  be  affixed  this 
,  19 


day  of 


Governor  of 


(Seal) 

(repeat  signatures  &  seals 
for  each  signatory  State, 
commonwealth  or  territory) 


ATTEST : 


Secretary  of  State 
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Mr.  Gekas.  We  thank  the  gentleman,  and  we  turn  swiftly  to  Mr. 
Tolbert. 

STATEMENT  OF  ERIC  L.  TOLBERT,  CHIEF,  STATE  OF  FLORIDA 
DEPARTMENT  OF  COMMUNITY  AFFAHiS,  DIVISION  OF  EMER- 
GENCY MANAGEMENT,  BUREAU  OF  PREPAREDNESS  AND  RE- 
SPONSE 

Mr.  Tolbert.  Mr.  Chairman,  and  members  of  the  committee, 
thank  you  for  the  opportunity  to  appear  before  you  today  to  ad- 
dress a  proposal  that  will  significantly  enhance  our  Nation's  capa- 
bilities to  respond  to  major  and  catastrophic  disasters,  the  Emer- 
gency Management  Assistance  Compact,  or  EMAC. 

As  both  a  past  provider  and  recipient  of  interstate  mutual  aid, 
let  me  begin  by  voicing  Florida's  strong  support  for  this  interstate 
compact.  Hurricane  Andrew,  in  1992,  thoroughly  tested  our  ability 
to  fulfill  humanitarian  requirements  and  highlighted  the  need  for 
this  compact.  Hurricane  Opal,  in  1995,  verified  the  value  EMAC 
provides  Florida  in  responding  to  the  consequences  of  major  disas- 
ters. Our  citizens  would  not  have  fared  as  well  had  it  not  been  for 
the  timely  assistance  provided  by  FEMA,  coupled  with  the  valuable 
aviation  support  provided  by  the  States  of  Alabama  and  Mis- 
sissippi. 

The  concept  of  neighbor  helping  neighbor  is  further  necessitated 
by  the  downsizing  of  National  Guard  capabilities,  our  trends  to  re- 
duce the  size  of  Government  forces  at  all  levels,  and  rising  public 
expectations  for  post-disaster  services. 

While  we  have  a  great  respect  for  hurricanes  in  Florida,  we  also 
recognize  the  consequences  of  a  catastrophic  earthquake  in  Califor- 
nia or  along  the  New  Madrid  fault.  Emergency  management  profes- 
sionals understand  that  these  scenarios  will  immediately  over- 
whelm the  capability  of  our  Nation's  vast  resources  to  save  lives 
and  expedite  recovery.  The  Federal  response  plan  and  EMAC  will 
provide  the  systems  necessary  to  orchestrate  a  massive  nationwide 
response. 

The  services  of  FEMA  and  other  Federal  agencies  are  vital  in 
supplementing  State  and  local  efforts;  however,  not  all  disasters 
warrant  Federal  assistance,  and  Federal  resources  cannot  fulfill  all 
of  the  demands  of  a  multistate  catastrophic  disaster.  EMAC  pro- 
vides a  system  for  interstate  resources  to  supplement  Federal  as- 
sistance when  merited,  or  take  the  place  of  Federal  assistance 
when  it  is  not.  Our  common  goal  is  to  provide  rapid  assistance 
using  the  closest  available  resource. 

EMAC  member  States  are  required  to  develop  interstate  plans 
and  procedures  for  implementing  mutual  aid.  This  is  vital  to  en- 
sure that  the  compact  does  not  fall  into  disuse  and  end  up  forgot- 
ten like  many  in  the  past.  Since  1995,  the  EMAC  Operations  Com- 
mittee, comprised  of  representatives  of  the  member  States  and 
FEMA,  has  been  developing  an  implementation  plan.  As  Mr. 
Feuerborn  indicated,  NEMA  also  has  a  Mutual  Aid  Committee  to 
provide  direction  and  control  to  the  overall  interstate  mutual  aid 
agreements. 

To  ensure  mutual  aid  can  be  delivered  rapidly  and  efficiently,  the 
implementation  plan  will  include  four  components.  Number  one  is 
the  plan  will  identify  and  standardize  those  unique  capabilities 
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provided  by  member  States,  or  possessed  by  member  States.  Be- 
cause most  State  and  local  governments  build  or  maintain  trans- 
portation, communications,  utilities,  and  other  public  works  infra- 
structure, they  possess  common  equipment  and  personnel  capabili- 
ties that  are  in  great  demand  post-disaster. 

Utilizing  FEMA's  computerized  loss-estimation  methodology, 
their  capability  assessment  process,  and  post-disaster  case  studies, 
we  can  identify  the  types  of  missions  that  v/ill  be  in  high  demand 
post-disaster  on  a  State-by-State  basis.  Once  the  nature  of  these 
missions  is  determined,  the  professionals  can  then  establish  stand- 
ardized strike  teams  or  task  forces  having  the  proper  combination 
of  personnel,  equipment,  and  materials  to  perform  the  missions. 
We  seek  the  help  of  professional  associations  in  this  endeavor. 
FEMA's  urban  search  and  rescue  task  forces  and  the  National  Dis- 
aster Medical  System's  DMATS,  or  Disaster  Medical  Assistance 
Teams,  provide  a  glowing  model  in  the  standardization  of  capabili- 
ties. 

The  second  component  of  the  plan  is  to  establish  standardized 
logistical  support  packages  to  support  these  teams.  The  model 
project  was  established  in  the  State  of  North  Carolina,  and  I'm 
happy  to  report  that  the  State  of  Florida  is  currently  establishing 
a  disaster  recovery  base  camp  in  North  Carolina,  supporting  Hurri- 
cane Fran  operations. 

Component  three  involves  the  establishment  of  interstate  trans- 
portation profiles  to  standardize  the  mobilization  of  these  resources 
into  the  impacted  State.  We  hope  to  have  a  model  in  establishing 
that  mobilization  plan. 

And  the  fourth  is  the  mobilization  of  an  advancement  element  to 
perform  the  facilitation  of  mutual  aid  assets,  and  I'm  happy  to  re- 
port that  with  Hurricane  Fran  the  State  of  Florida  provided  the  A- 
team  to  South  Carolina,  and  the  State  of  Georgia  provided  that  ad- 
vance team  to  the  State  of  North  Carolina,  so  the  system  is  already 
working  very  well. 

Thank  you  for  the  opportunity  to  provide  this  information,  and 
I'll  be  happy  to  answer  any  questions  you  may  have. 

[The  prepared  statement  of  Mr.  Tolbert  follows:] 

Prepared  Statement  of  Eric  L.  Tolbert,  Chief,  State  of  Florida,  Department 
of  Community  Affairs,  Division  of  Emergency  Management,  Bureau  of  Pre- 
paredness and  Response 

Mr.  Chairman  and  members  of  the  Committee,  thank  you  for  the  opportunity  to 
appear  before  you  today  to  address  a  proposal  that  will  significantly  enhance  our 
nation's  capabilities  to  respond  to  major  and  catastrophic  disasters,  the  Emergency 
Management  Assistance  Compact  (EMAC). 

As  both  a  past  provider  and  recipient  of  interstate  mutual  aid,  let  me  begin  by 
voicing  Florida's  strong  support  for  this  interstate  compact.  Hurricane  Andrew  in 
1992  thoroughly  tested  our  ability  to  fulfill  humanitarian  requirements  and  high- 
lighted the  need  for  EMAC.  Hurricane  Opal  in  1995  verified  the  value  EMAC  pro- 
vides Florida  in  responding  to  the  consequences  of  major  disasters.  Our  citizens 
would  not  have  farea  as  well  had  it  not  been  for  the  timely  assistance  provided  by 
the  Federal  Emergency  Management  Agency  (FEMA),  coupled  with  the  valuable 
aviation  support  provided  by  the  States  of  Alabama  and  Mississippi.  The  concept 
of  "neighbor  helping  neighbor"  is  further  necessitated  by  the  downsizing  of  National 
Guard  capabilities,  trends  to  reduce  the  size  of  government  forces  at  all  levels,  and 
rising  public  expectations  for  post-disaster  services. 

While  we  have  a  great  respect  for  hurricanes  in  Florida,  we  also  recognize  the 
consequences  of  a  catastrophic  earthquake  in  California  or  along  the.New  Madrid 
fault.  Emergency  management  professionals  understand  that  these  scenarios  will 


51 

immediately  overwhelm  the  capability  of  our  nation's  vast  resources  to  save  lives 
and  expedite  recovery.  The  Federal  Response  Plan  and.EMAC  will  provide  the  sys- 
tems necessary  to  orchestrate  a  massive  nationwide  response. 

EMAC  IMPLEMENTATION 

The  EMAC  establishes  the  legal  mechanism  and  operational  procedures  to  facili- 
tate rapid  disaster  response  utilizing  the  unique  resources  possessed  by  member 
states  (personnel,  equipment,  materials).  In  many  states  this  also  includes  the  capa- 
bility to  utilize  local  government  resources,  therefore  providing  for  the  utilization  of 
the  nation's  full  governmental  capabilities  to  deal  with  the  consequences  of  cata- 
strophic disasters. 

The  services  of  the  FEMA  and  other  federal  agencies  are  vital  in  supplementing 
state  and  local  efforts;  however,  not  all  disasters  warrant  federal  assistance  and  fed- 
eral resources  cannot  fulfill  all  the  demands  of  a  multi-state  catastrophic  disaster. 
EMAC  provides  a  system  for  interstate  resources  to  supplement  federal  assistance 
when  merited,  or  take  the  place  of  federal  assistance  when  it  is  not.  Our  common 
goal  is  to  provide  rapid  assistance  using  the  closest  available  resource. 

EMAC  member  states  are  required  to  develop  interstate  plans  and  procedures  for 
implementing  mutual  aid.  This  is  vital  to  ensure  that  the  compact  does  not  fall  into 
disuse  and  end  up  forgotten  like  many  in  the  past.  Since  1995,  the  "EMAC  Oper- 
ations Committee,"  comprised  of  representatives  of  the  EMAC  states  and  FEMA, 
has  been  developing  an  "Implementation  Plan."  The  National  Emergency  Manage- 
ment Association  (NEMA)  has  also  established  a  Mutual  Aid  Committee  to  provide 
direction  and  coordination  with  respect  to  interstate  mutual  aid. 

To  ensure  mutual  aid  can  be  delivered  rapidly  and  efficiently,  the  Implementation 
Plan  will  include  four  components: 

COMPONENT  1 

The  first  component  of  the  plan  is  the  identification  and  standardization  of  unique 
capabilities  possessed  by  the  member  states.  Because  most  state  and  local  govern- 
ments build  or  maintain  transportation,  communications,  utilities  and  other  public 
works  infrastructure,  they  possess  common  equipment  and  personnel  capabilities 
that  are  in  great  demand  post-disaster. 

Utilizing  FEMA's  computerized  loss  estimation  methodology,  their  capability  as- 
sessment process,  and  post-disaster  case  studies,  we  can  identify  the  types  of  mis- 
sions that  will  be  in  high  demand  post  disaster  on  a  state-by-state  basis.  Once  the 
nature  of  these  missions  are  determined,  the  professionals  can  then  establish  stand- 
ardized "strike  teams"  or  "task  forces,"  having  the  proper  combination  of  personnel, 
equipment,  and  materials  to  perform  the  missions.  We  seek  the  help  of  professional 
associations,  including  law  enforcement,  health  and  medical,  social  services,  public 
works,  transportation,  communications,  firefighting,  search  and  rescue,  food,  mass 
care,  hazardous  materials,  and  the  national  guard  in  this  endeavor. 

FEMA's  Urban  Search  and  Rescue  "Task  Forces"  and  the  National  Disaster  Medi- 
cal System's  "Disaster  Medical  Assistance  Teams"  serve  as  glowing  models  in  the 
development  of  standardized  teams.  The  EMAC  provides  an  additional  system  for 
fulfilling  these  unmet  post-disaster  requirements,  and  integrates  well  with  the  Fed- 
eral Response  Plan. 

COMPONENT  2 

The  second  component  of  the  Implementation  Plan  is  to  establish  standardized 
logistical  support  packages  to  support  the  teams  when  mobilized  into  devastated 
areas.  The  goal  of  these  mission-oriented  "strike  teams"  and  *T,ask  forces"  is  to  solve 
disaster-caused  problems,  not  to  exacerbate  logistical  demands  on  already  over- 
whelmed communities.  We  also  want  to  avoid  competing  with  displaced  disaster  vic- 
tims for  available  temporary  housing  and  hotel  spaces. 

In  1992  the  North  Carolina  Air  National  Guard  established  a  model  "Disaster  Re- 
covery Base  Camp,"  which  fulfills  the  requirements  for  logistically  supporting  these 
teams  regardless  of  their  mission.  This  package  was  utilized  after  Hurricane  An- 
drew to  provide  the  logistical  support  for  "Operation  Tar  heel  Alliance,"  a  250  per- 
son debris  clearance  task  force  from  North  Carolina  that  provided  much  needed  help 
in  Homestead,  Florida  for  two  weeks.  On  September  8,  1996,  the  Florida  National 
Guard  executed  "Operation  Sunshine  Alliance,"  providing  a  500  person  disaster  re- 
covery base  camp  near  Raleigh,  North  Carolina,  for  housing  Hurricane  Fran  disas- 
ter relief  and  public  works  personnel. 

A  major  advantage  to  this  approach  is  that  the  equipment  and  materials  required 
are  organic  to  existing  Army  or  Air  National  Guard  Engineering  units  stationed  in 
each  of  the  50  States.  The  only  requirement  is  to  identify  the  components  and  pack- 
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age  them  at  no  cost  to  fulfill  this  civilian  requirement.  Another  advantage  is  the 
cost-effectiveness.  The  estimated  cost  to  support  a  worker  in  Operation  Sunshine  Al- 
liance was  $40/person/day,  far  less  than  any  daily  government  allowance  for  hotel 
and  meals. 

COMPONENT  3 

The  third  component  of  the  Implementation  Plan  is  to  develop  member  state 
"interstate  transportation  profiles."  The  Southeastern  Association  of  State  Highway 
Transportation  Officials  (SASH  TO)  is  providing  leadership  in  this  area.  This  task 
began  with  development  of  an  inventory  of  available  transportation  modes  for  mobi- 
lizing interstate  mutual  aid,  including  all  available  air,  sea,  and  ground  (rail  and 
road)  transportation  capabilities.  The  profile  then  considers  the  limiting  factors  such 
as  weight  limits  on  highway  bridges,  runway  lengths  at  airfields,  shipping-lane 
depths  at  ports.  The  last  step,  supplemented  by  FE  MA's  loss  estimation  methodol- 
ogy, is  to  analyze  the  effects  of  various  disasters  on  the  transportation  networks. 

This  process  will  establish  an  inventory  of  the  vital  transportation  linkages,  and 
the  identification  of  critical  transportation  vulnerabilities  requiring  priority  for  pre- 
disaster  retrofitting  and  post-disaster  assessment  and  repair.  The  end  result  will  be 
a  model  mobilization  plan  to  facilitate  efficient  mobilization  of  resources  between 
member  states. 

COMPONENT  4 

Each  member  state  is  encouraged  to  establish  a  two-person  "Advance  Team"  (A- 
team)  for  rapid  deployment  to  and  24-hour  operation  in  severely  impacted  states. 
The  A-team  is  designed  to  provide  interstate  coordination,  including  locating  and 
mobilizing  resources  among  member  states.  They  may  also  augment  staff  in  the  im- 
pacted State  Emergency  Operations  Center,  although  we  envision  developing  spe- 
cific task  forces  to  perform  this  mission  at  the  State  or  local  level  in  the  future. 

This  component  was  first  tested  during  Hurricane  Opal  with  Tennessee,  Georgia 
and  Texas  combining  to  provide  the  A-Team  in  Florida.  Hurricane  Fran  provided 
the  most  recent  test  with  Florida  providing  the  A-Team  to  South  Carolina,  and 
Georgia  providing  the  A-Team  to  North  Carolina.  The  Georgia  A-Team  brokered 
mutual  aid  on  behalf  of  North  Carolina  from  South  Carolina,  Florida  and  Georgia. 
Mississippi  and  Tennessee  monitored  and  were  on  alert  to  provide  support  to  Vir- 
ginia. 


I  appreciate  the  interest  of  the  Committee  and  hope  this  information  is  of  value 
to  you.  I  will  be  happy  to  answer  any  questions  you  may  have. 

Mr.  Gekas.  Yes,  I  thank  the  gentleman,  and  I'll  begin  with  Mr. 
Tolbert  since  he  reminded  me  of  some  points  in  his  testimony.  The 
sweep  of  this  legislation  will  allow  you  to  call  your  sister  State — 
say  Mississippi  or  Alabama — and  say,  "We  need,"  and  then  they 
will  respond.  But  you  will  articulate  the  need,  is  that  correct? 
You'll  say  exactly  what  you  need.  You  need  two  helicopters,  or  you 
need  50  National  Guardsmen — is  that  correct? 

Mr.  Tolbert.  Yes,  sir.  The  requesting  State  identifies  the  mis- 
sion that  needs  to  be  performed.  The  providing  State  will  establish 
the  actual  types  of  resources  to  put  together  to  accomplish  that 
mission.  There's  actually  a  four-step  process  whereby  they  verify 
the  amount  of  costs  that  are  involved  and  provide  the  requesting 
State  the  opportunity  to  accept  or  reject  that  offer. 

Mr.  Gekas.  Yes,  now  as  a  matter  of  curiosity,  according  to  Mr. 
Feuerborn's  recollection — or  was  it  Mr.  McMillion?  Who  did  the 
chronology? 

Mr.  McMillion.  I  did,  sir. 

Mr.  Gekas.  Yes,  Mr.  McMillion.  Florida  was  the  initiating  State 
through  Governor  Chiles. 

Mr.  McMillion.  Yes,  sir. 
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Mr.  Gekas.  But  Florida  rejected  the  compact  at  first?  I  thought 
you  had  said  that  Florida  failed  initially  to  adopt  the  proposition 
that  its  own  Governor  proposed. 

Mr.  McMillion.  Yes,  sir,  I  think  that's  the  case.  When  the  legis- 
lation was  initially  proposed  in  Florida,  it  failed  because  they 
tacked  on  something  that  the  Governor  didn't  like  and  he  did  not 
allow  it. 

Mr.  Gekas.  Oh,  I  see. 

Mr.  McMillion.  And  then  it  came  back  the  next  year  and 
passed;  I  think  that  was  the  case  in  Florida. 

Mr.  Gekas.  All  right;  well,  we've  got  that  straight. 

Mr.  Carey,  when  the  President  declares  the  disaster  emergency — 
he  does  so,  let's  say,  at  the  request  of  the  Governor  of  South  Caro- 
lina and  proclaims  that  that  is  a  disaster — he  doesn't  even  name 
Oklahoma  in  it  or  any  of  the  other  compact  States.  Is  that  correct? 

Mr.  Carey.  That's  correct.  It's  the  governor  who  makes  the  re- 
quest, and  it  is  the  declared  State.  Any  reimbursement  issues  that 
may  arise  are  between  the  declared  State  and  the  Federal  Govern- 
ment and  not  between  any  of  the  contributing  States. 

Mr.  Gekas.  So  that  the  Governor  of  South  Carolina  would  com- 
pile a  bill,  including  what  he  feels  ought  to  be  a  reimbursement  to 
Maryland  or  to  Florida  or  to  Georgia,  right? 

Mr.  Carey.  That's  right. 

Mr.  Gekas.  And  that  bill  would  be,  in  effect,  the  reimbursement 
standard  for  FEMA  to  contemplate  in  the  working  of  the  reim- 
bursement. Is  that  correct? 

Mr.  Carey.  That's  right.  It's  very  similar  to  what  the  State  would 
do  for  its  own  contractors  where  it  has  expenses  that  arise  from  a 
response;  they  would  submit  those  eligible  expenses  to  FEMA  and 
would  be  reimbursed  on  a  cost-share  basis  for  those  expenses. 

Mr.  Gekas.  Then  there  would  be  no  necessity  for  the  President 
to  specify  in  his  declaration  that  X,  Y,  and  Z  reimbursements  will 
be  made  pursuant  to  the  compact  and  all  of  that? 

Mr.  Carey.  That's  right;  I  think  that  that's  correct. 

Mr.  Gekas.  It's  simpler  if  he  just  responds  to  the  initiating  Gov- 
ernor's request  and  follows  through. 

Mr.  Carey.  That's  right.  The  Federal  Government  would  not 
have  any  relationship  with  the  contributing  States.  We  have  the  re- 
lationship with  the  declared  State,  which  would  also,  in  turn,  be 
the  requesting  State.  And  so  any  moneys  that  flow  from  the  Fed- 
eral side  would  only  flow  from  the  Federal  Government  to  the  de- 
clared State. 

Mr.  Gekas.  I  thank  you. 

Mr.  McMillion  mentioned  in  part  of  his  statement  the  question 
of  liability,  which  touches  all  of  us  in  different  ways.  It  brings  to 
mind  that  immediately,  even  in  this  last  hurricane  episode,  hun- 
dreds of  volunteers  from  Pennsylvania,  my  own  State,  got  together 
to  travel  to  those  areas,  not  just  because  of  humanitarian  feelings 
on  their  part,  but  as  a  kind  of  a  debt  owed  to  those  States  because 
of  similar  help  that  was  received  by  Pennsylvania  during  its  disas- 
ters. The  volunteers  have  a  peculiar  situation  with  respect  to  liabil- 
ity, do  they  not?  And  we  take  that  into  account,  do  we  not,  in  the 
overall  umbrella  liability  aspects  of  the  compact? 
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Mr.  McMillion.  Mr.  Chairman,  one  of  the  requirements  of  the 
compact  is  that  the  State  who  needs  the  assistance  requests  the  as- 
sistance, and  many  times  what  you  have  is  volunteers  going  to  help 
that  other  State  without  being  requested. 

Mr.  Gekas.  Right. 

Mr.  McMillion.  And  we  had  that  very  situation  in  Maryland 
when  the  hurricane  struck  North  Carolina  recently.  We've  got  a 
city  that  wanted  to  send  25  people  and  some  dump  trucks  and 
other  equipment  down  to  assist  in  North  Carolina,  but  they  sent 
that  equipment  without  it  being  requested,  so  they  were  really  not 
covered  under  the  compact;  they  went  ahead  and  did  it  without  any 
type  of  formal  request.  So,  I  mean  that's  a  situation  that  we  fre- 
quently end  up  with. 

Mr.  Gekas.  I  think  we've  got  to  consider  widening  the  aspect  of 
the  liability  of  volunteers. 

Does  the  gentleman  from  South  Carolina  have  any  ideas  about 
the  volunteers?  Anyway,  I  want  to  yield  to  him  at  this  moment  for 
questioning.  My  time  has  run  out,  and  maybe  we'll  have  a  second 
round — the  gentleman  from  South  Carolina.  Well,  we  note  the  at- 
tendance now  of  the  gentleman  from  Virginia,  Mr.  Scott,  who  is  a 
cosponsor  of  the  legislation  and  whose  State  is  part  of  the  compact 
which  we  are  considering.  The  gentleman  from  South  Carolina  is 
recognized. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman.  First  of  all,  I  would  like 
to  thank  Mr.  Scott  for  coauthoring  this  bill  with  me.  I  very  much 
appreciate  his  help  and  input  and  the  help  from  our  sister  State 
of  Virginia. 

Mr.  Feuerborn,  maybe  I  can  follow  up  on  Mr.  Gekas'  questions 
by  stepping  through  that  liability  question,  exactly  how  that  works. 
As  I  understand  it — why  don't  I  ask  you,  rather  than  tell  you  what 
I  understand?  But  if  you  would  go  through  what  would  happen 
when,  for  example,  South  Carolina  might  request  the  assistance  of 
North  Carolina,  let's  say,  as  to  how  that  tort  liability  would  be 
worked  out. 

Mr.  Feuerborn.  Congressman,  I'm  not  a  lawyer,  but  it  would  be 
handled  under  the  tort  laws  of  that  particular  State,  the  requesting 
State,  for  any  neglect  on  the  part  of  a  worker.  Also,  back  to  the 
original  question  dealing  with  volunteers,  most  States  have  the 
good  Samaritan  law  in  their  particular  State  that  covers  Red  Cross 
workers  and  others  who  cross  State  lines,  and  I  don't  see  a  problem 
with  volunteers  moving  from  one  State  to  another.  I  iust  wanted 
to  add  that  to  the  tort  question,  and  John  may  be  able  to  add  to 
that. 

We  had,  as  mentioned  by  Mr.  McMillion,  the  court  ruling  dealing 
with  tort  liability  across  State  lines.  This  EMAC  just  covers  that, 
except  when  you  deal  with  death  benefits  or  workers'  compensa- 
tion. The  sending  State  retains  that  liability  on  the  part  of  death 
benefits  and  workers'  compensation  because  of  the  various  laws  of 
the  States.  And  when  we  passed  it  through  our  legislature  this 
year,  that  question  came  up,  and  everyone  agreed,  both  on  the  Sen- 
ate and  House  side,  that  workers'  compensation  and  death  benefits 
belong  to  the  States  but  tort  liability  to  the  requesting  States. 

Mr.  Inglis.  So  let  me  make  sure  I  get  that  straight.  In  other 
words,  if  South  Carolina  were  to  send  help  to  North  Carolina,  let's 
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say  for  the  cleanup  of  Hurricane  Bertha  or  Fran,  then  the  employ- 
ees of  South  Carolina  who  travel  to  North  Carolina,  for  purposes 
of  workers'  compensation,  would  remain  the  employees  of  South 
Carolina? 

Mr.  Feuerborn.  That's  correct. 

Mr.  Inglis.  But  while  they're  in  North  Carolina  and  they  chop 
down  a  tree,  and  the  wind  catches  the  tree  and  it  falls  somewhere 
and  does  some  mischief — it's  clearly  not  gross  negligence  and  it's 
not  willful  misconduct — then  the  State  of  North  Carolina  would  re- 
spond in  damages  under  their  sovereign  immunity  laws  to  whom- 
ever is  damaged  by  the  fall  of  the  tree.  Is  that  correct? 

Mr.  Feuerborn.  That's  right,  sir. 

Mr.  Inglis.  And  let  me  make  sure — Mr.  McMillion,  if  you  wanted 
to  add  something  about  this  volunteer,  or  Mr.  Carey,  did  you — that 
it  is  supposed  as  correct  that  the  good  Samaritan  rules  or  laws 
would  apply?  That  the  receiving  State's  law  would  govern?  But  in 
your  case,  the  Maryland  dump  trucks  that  go  down  there,  would 
they  be  covered  under  those  laws  or  no? 

Mr.  McMillion.  It  would  be  depending  upon  what  the  law  is  in 
North  Carolina.  For  example,  if  it  had  been  vice  versa  and  the 
dump  trucks  had  been  coming  from  North  Carolina  to  Maryland, 
we  have  a  law  in  Maryland  that  exempts  those  people  from  liabil- 
ity, just  like  Mr.  Feuerborn  mentioned,  in  the  State  of  Maryland. 
I'm  not  sure  what  the  law  is  North  Carolina — Eric  may  be  able  to 
address  that.  But,  I  mean,  these  people  are  going  as  volunteers  and 
they  are  treated  as  volunteers,  and  we've  got  a  liability  exemption 
for  volunteers  that  are  working  in  good  faith  to  help  somebody  else. 
They  cannot  be  sued  for  their  efforts,  and  so,  that's  again  individ- 
ual State  law.  We  have  a  State  law  that  impacts  that,  and  I  don't 
know  about  the  other  States  in  particular. 

Eric,  you  were  in  North  Carolina  before;  you  may  know  what 
their  law  is  in  regard  to  volunteers. 

Mr.  Tolbert.  As  a  general  rule,  the  compact  itself— the  language 
of  the  compact — establishes  the  responsibility  on  the  receiving 
State  to  extend  that  immunity  to  those  incoming  assets,  so  they, 
in  essence,  become  a  resource  of  that  receiving  State. 

Mr.  Inglis.  Mr.  Carey,  did  you  want  to  add  anything? 

Mr.  Carey.  Yes.  I  think  this  agreement  is  really  quite  good.  It 
sort  of  gives  three  levels  of  protection.  One  is  it  says  right  in  the 
agreement,  which  is  adopted  by  the  States  so  it's  a  State  law,  that 
these  people  who  volunteer  at  the  request  of  the  requesting  State 
are  immune  from  liability.  The  second  thing  that  it  does  is  that  it 
says  that  these  people  who  provide  this  work  are  agents  of  the 
State  and  so  will  be  governed  by  whatever  the  State  law  is,  for  its 
own  agents  or  employees. 

The  third  thing — if  the  first  two  fall  away  and  if  it  is  somehow 
found  not  proper  by  State  law  or  Federal  law  is  that  the  compact 
expressly  provides  that  the  contributing  State  will  be  reimbursed 
for  any  of  its  expenses  that  arise  from  damages  or  as  a  result  of 
providing  the  services.  So,  there's  sort  of  three  levels  of,  I  think, 
protection,  as  I  read  it,  that  are  afforded  the  contributing  States 
and  their  employees. 

Mr.  Gekas.  Well  give  a  second  round  to  the  gentleman. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 
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Mr.  Gekas.  Now,  we'll  recognize  the  gentleman  from  Virginia  for 
5  minutes  for  purposes  of  questions. 

Mr.  Scott.  Thank  you,  Mr.  Chairman,  and  I'd  like  to  thank  my 
colleague  from  South  Carolina  for  the  hard  work  that  he's  done  on 
this  and  for  allowing  me  to  cosponsor,  and  I  appreciate  the  oppor- 
tunity. Virginia  was  the  first  State  to  approve  the  compact,  and  we 
look  forward  to  its  implementation. 

I  iust  had  one  followup  question.  Mr.  Carey,  you  indicated  there 
are  levels  of  protection.  The  protection  is  for  tne  contributing  State. 
Is  that  what  you  meant? 

Mr.  Carey.  That's  right,  sir. 

Mr.  Scott.  You  didn  t  mean  protection  from  some  hapless  victim 
that  just  incurred  damage.  He  will  be  in  the  same  situation  that 
he  would  have  been  in  had  it  been  the  contributing  State  or  the 
requesting  State.  He  won't  be  any  better  or  worse  on  in  his  ability 
to  receive  compensation? 

Mr.  Carey.  No.  He  would  be  in  exactly  the  same  position  as  he 
would  be  if  he  was  to  bring  an  action  against  the  requesting  State 
or  the  requesting  State's  employee. 

Mr.  Scott.  And  whatever  the  laws  are  in  the  requesting  State, 
he  won't  be  any  better  off  or  worse  off  as  a  result? 

Mr.  Carey.  That's  exactly  right,  sir. 

Mr.  Scott.  Mr.  Chairman,  I  don't  have  any  other  questions. 

I  want  to  thank  the  witnesses  for  helping  us  today,  and  I  look 
forward  to  the  implementation  of  the  compact. 

Mr.  Gekas.  I  thank  the  gentleman. 

Does  the  gentleman  from  Illinois  have  any  series  of  questions? 

Mr.  Flanagan.  Just  one. 

Mr.  Gekas.  You  may  proceed  for  5  minutes. 

Mr.  Flanagan.  Just  one  question,  perhaps  for  the  author  of  the 
bill  or  for  any  of  the  panelists.  Apart  from  the  specter  of  the  iron 
brigade  returning  to  the  South,  how  were  the  States  for  this  se- 
lected, and  is  there  a  provision  for  other  States  to  join  such  a  com- 
pact in  the  future? 

Mr.  Feuerborn.  Yes,  and  there  are  States  that  have  been  calling 
that  are  interested  in  joining.  The  State  of  Arkansas  will  present 
theirs  before  this  next  session.  The  State  of  Texas  will  present  this 
before  their  next  session.  In  Kansas  it  was  voted  down  by  one  vote; 
they  will  resubmit  that;  there  were  some  problems  in  the  explain- 
ing of  the  bill.  Idaho  and  Utah  are  looking  at  this  compact  at  this 
time.  I  received  a  call  from  Idaho  last  week;  the  director  out  there 
has  the  bill  ready  to  go.  So,  it's  spreading  out  across  the  States. 

Mr.  Flanagan.  Those  amendments  to — what  would  be  amend- 
ments to — this  act  adding  those  additional  States,  would  that  re- 
quire further  action  by  this  body,  or  does  this  legislation  provide 
for  that  automatic  addition  of  any  State  that  wishes  to  come,  or  go, 
for  that  matter? 

Mr.  Feuerborn.  My  understanding  with  this  resolution  is  that 
it's  binding  on  all  other  States  who  join,  so  it  will  not  have  to  go 
before  the  Congress  again. 

Mr.  Flanagan.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  I  thank  the  gentleman. 

We'll  return  to  Mr.  Inglis  for  a  second  round  of  questions. 
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Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

I  wanted  to  go  back  to  Mr.  Carey  and  just  make  sure  I  get  this 
straight  about  how  this  liability  works.  Mr.  Gekas  posed  a  scenario 
where,  let's  say,  a  church  or  a  synagogue  in  Pennsylvania  decides 
to  send  a  group  to  McClellanville  to  clean  up  after  Hurricane  Hugo. 
As  I  understand  it,  this  compact  would  not  deal  with  that  and 
probably  should  not  deal  with  that  in  that  those  are  individuals 
who  are  acting  out  of  their  humanitarian  goals  of  helping  people 
in  South  Carolina.  So,  they  would  travel  to  McClellanville  at  their 
own  risk  and  be  governed  by  the  laws  of  the  State  of  South  Caro- 
lina, which  have  good  Samaritan  rules. 

Mr.  Gekas.  Will  the  gentleman  yield  for  just  a  moment? 

Mr.  Inglis.  Yes. 

Mr.  Gekas.  I  want  to  see  all  the  States  encourage  the  receipt  of 
volunteers.  That's  a  wonderful  phenomenon  every  time  a  disaster 
occurs;  and  I  believe  that  we  do  not  cover  this  well  in  this  compact. 
I'm  not  going  to  do  anything  to  deter  its  passage  or  anything,  but 
I  think  that  the  association,  the  compact  members,  ought  to  be 
doing  special  things  to  encourage  and  to  cover  the  contingencies 
posed  by  volunteers'  liability,  that's  all. 

Mr.  Inglis.  I  might  suggest,  Mr.  Chairman,  that  one  way  that 
could  be  is  if— I  don't  know  whether  all  of  the  50  States  have  good 
Samaritan  laws,  but  it  would  be  a  good  way  to  encourage  that.  But 
I  suppose  that  if  this  compact  got  into  that,  then  it  would  be  a 
rather  strange  situation  because  then  you  would  have  govern- 
mental actors  from  South  Carolina  traveling  to  North  Carolina  and 
volunteers  traveling  to  North  Carolina.  There's  a  command-and- 
control  structure  where  you  have  the  South  Carolina  National 
Guard  going  to  North  Carolina,  and  that  gives  rise  to  the  granting 
of  the  sovereign  immunity  of  the  State  of  North  Carolina  to  those 
agents  who  traveled  to  North  Carolina.  I  suppose  that's  the  theory. 
Right,  Mr.  Carey? 

Mr.  Gekas.  Before  we  get  to  that,  did  you  receive  volunteers  at 
Cowpens  during  the  Revolutionary  War?  [Laughter.] 

You  better  check  into  that. 

Mr.  Inglis.  Mr.  Flanagan  keeps  going  back  to  that  other  war. 
You're  in  the  earlier  one  that  was  much  more  positive  for  us. 

Mr.  Carey. 

Mr.  Carey.  Well,  the  issue  of  volunteerism  is  clearly  way  beyond 
the  scope  of  this  compact.  The  compact  envisions  a  requesting  State 
going  to  a  contributing  State  and  saying,  "We  need  help,  and  these 
are  the  specific  things  that  we  need."  And  so  it's  really  beyond  that 
on  the  issues  of  liability  and  couldn't  look  to  the  terms  of  the  com- 
pact for  protection  of  these  volunteers. 

Mr.  Inglis.  Right. 

Mr.  Carey.  They're  going  to  have  to  look  to  whatever  good  Sa- 
maritan laws  are  out  there.  I  think  that  you  are  right  that  there 
is  some  level  of  concern  about  command-and-control  issues,  about 
where  resources  should  go  and  can  be  most  effectively  used.  Many 
times — and  these  gentlemen  can  speak  about  this  much  more  than 
I  can — many  times  State  directors  from  other  States  will  call  the 
State  emergency  director  in  that  State  and  say,  "Do  you  need  any 
help?  We're  ready  to  come  on  in,  but  you've  got  to  ask  us  because 
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you  have  command-and-control  responsibilities  and  you  know 
where  we  can  direct  those  assets  to  be  put  to  the  best  use." 

Mr.  Inglis.  And  just  so  I  understand  that,  the  bill  clearly  says 
that  when,  for  example,  South  Carolina  National  Guard  troops 
travel  to  North  Carolina  to  help  in  the  cleanup  of  Fran  or  Bertha, 
that  they  continue  to  act  under  the  direction  of  South  Carolina 
leadership.  Explain  that  to  me,  about  how  that  works.  Would  it  be 
coordinated  by  the  State  of  North  Carolina,  I  assume? 

Mr.  FEUERBORN.  Well,  there's  a  term  used,  "operational  control," 
and  that  means  that  they're  under  the  command  of  the  Governor 
of  the  sending  State  and  stay  under  the  command  of  the  Governor 
of  the  sending  State.  They  become  operational  control  of  the  re- 
questing State;  that  means  that  the  requesting  State  will  task  the 
force  with  a  mission  to  that  commander  who  comes  into  their  State, 
and  there  will  be  a  coordination  effort  between  the  adjutant  gen- 
erals of  the  two  States.  But  they  stay  under  the  command  of  the 
Governor  of  the  sending  State,  operational  control  of  the  requesting 
State,  for  tasking  missions  only. 

Mr.  Inglis.  I  see.  So,  if  we  send  troops  to  help  in  the  cleanup 
of  Fran,  the  Governor  of  North  Carolina  would  task  our  troops  to 
go  clean  up  a  certain  area,  but  the  decision  about  how  to  chop 
down  the  tree,  for  example,  would  be  a  decision  of  the  South  Caro- 
lina command  structure  as  to  how  you're  going  to  get  that  tree 
that's  leaning  down.  Is  that  right? 

Mr.  FEUERBORN.  That's  correct. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  I  thank  the  gentleman. 

I  commend  the  witnesses  and  all  of  the  States  who  have  entered 
into  this  admirable  arrangement.  It  makes  one  feel  good  to  know 
that  the  common  good  comes  first,  and  a  compact  like  this  is  in  the 
best  interest  of  our  people.  We  thank  the  gentleman,  and  we  prom- 
ise swift  conclusion  to  the  process.  We  thank  you. 

We  now  turn  to  the  second  item  on  the  agenda,  the  Washington 
Metropolitan  Area  Transit  Authority  Compact.  We  note  the  pres- 
ence of  the  gentleman  from  Virginia,  Mr.  Davis,  who  is  the  sponsor 
of  this  legislation.  We  will  permit  him  to  elucidate  in  a  moment. 
H.J.  Res.  194  of  course,  is  a  compact  that  would  include  the  Dis- 
trict of  Columbia,  Maryland,  and  Virginia.  This  legislation  deals 
with  the  mass  transit  system  that  serves  all  of  the  area  and,  of 
course,  without  which  the  Capital,  itself,  would  be  more  isolated 
than  some  people  believe  it  is. 

With  that  in  mind,  we  turn  to  the  testimony  of  the  gentleman 
from  Virginia,  Mr.  Davis. 

STATEMENT  OF  HON.  THOMAS  M.  DAVIS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  VIRGINIA 

Mr.  Davis.  Thank  you,  Mr.  Chairman,  and  members  of  the  sub- 
committee. 

I  greatly  appreciate  the  opportunity  to  testify  before  you  today  on 
H.J.  Res.  194,  which  would  grant  the  consent  of  Congress  to 
amendments  that  have  already  been  made  by  the  Commonwealth 
of  Virginia,  the  State  of  Maryland,  and  the  District  of  Columbia  to 
the  Washington  Metropolitan  Area  Transit  Regulation  Compact. 
The  compact  amendments  that  are  being  proposed  today  govern 
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how  the  Washington  Metropolitan  Area  Transit  Authority,  called 
WMATA  and  better  known  as  Metro,  conducts  its  daily  operations 
as  a  transit  provider. 

Metro  was  established  in  1967  by  Congress  when  it  consented  to 
an  interstate  compact  created  by  Virginia,  Maryland,  and  the  Dis- 
trict of  Columbia.  The  Authority  was  established  to  plan,  finance, 
construct,  and  operate  a  comprehensive  public  transit  system  for 
the  metropolitan  Washington  area.  Today,  Metro  operates  1,439 
buses  and  764  rail  cars  serving  the  entire  National  Capital  region. 
The  Metrorail  system,  sometimes  called  America's  subway,  has  89 
miles  and  74  stations  currently  in  service.  Over  the  next  several 
years,  Metro  will  construct  another  13.5  miles  of  the  rail  system, 
with  the  planned  103-mile  rail  system  being  completed  in  2001. 

The  WMATA  Compact  has  been  amended  five  times  since  its  in- 
ception. The  amendments  that  are  before  the  committee  today  are 
a  sixth  set  of  amendments  that  will  enable  the  transit  agency  to 
perform  its  functions  more  efficiently  and  cost-effectively.  The  pro- 
posed amendments  primarily,  and  most  importantly,  modify  the 
authority's  procurement  practices  to  conform  with  recently  enacted 
Federal  procurement  reforms. 

Currently,  the  authority  must  use  a  sealed-bid  process  in  pur- 
chasing capital  items.  As  you  can  imagine,  the  authority  conducts 
extensive  procurements  in  constructing  the  rail  system.  The  pro- 
posed amendments  will  enable  Metro  to  engage  in  competitive  ne- 
gotiations on  capital  contracts  as  an  alternative  to  the  sealed-bid 
process.  This  amendment  is  particularly  important  as  a  means  for 
the  authority  to  reduce  its  costs.  The  transit  agency  will  be  better 
able  to  define  selection  criteria  and  eliminate  costly  items  from  bid 
proposals.  If  a  prospective  contractor  recommends  a  change  in  a  bid 
specification,  under  the  proposed  amendment  the  authority  will  be 
able  to  take  advantage  of  this  cost  savings. 

The  proposed  amendment  will  also  allow  the  authority  to  raise 
its  simplified  purchasing  ceiling  from  $10,000  to  the  Federal  level. 
The  Federal  Transit  Administration,  part  of  the  U.S.  Department 
of  Transportation,  has  encouraged  States  and  localities  to  raise  the 
dollar  threshold  for  small  purchases  to  $100,000  to  come  into  con- 
formity with  Federal  procedures.  The  authority  and  the  jurisdiction 
it  serves  strongly  endorse  this  proposed  amendment,  allowing  the 
authority  to  conduct  its  business  in  an  efficient,  business-like  man- 
ner, rather  than  being  required  to  publish  voluminous  bid  specifica- 
tions even  on  small  purchases. 

Under  this  revision,  WMATA  will  be  able  to  publish  a  simplified 
bid  specification  and  accept  price  quotations,  thus  streamlining  its 
procurement  procedures.  Given  inflation  rates  over  the  past  several 
years,  this  amendment  provides  a  much  better  definition  of  a  small 
purchase  for  a  Government  agency. 

Finally,  there  are  several  matters  addressed  in  the  proposed 
compact  amendments  that  are  certainly  of  a  housekeeping  nature. 
These  amendments  are  largely  codifications  and  clarifications  of 
current  practices.  They  relate  to,  for  example,  the  primacy  of  the 
D.C.  Superior  Court  in  cases  involving  WMATA  and  the  definition 
of  a  quorum  at  WMATA  board  meetings. 

In  closing,  on  behalf  of  the  many  Members  of  Congress  who  have 
joined  me  in  sponsoring  this  measure,  including  Representatives 
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Wolf,  Moran,  Morella,  Wynn,  Hoyer,  and  Norton,  I  thank  the  com- 
mittee for  its  expeditious  handling  of  this  resolution.  While  this 
may  seem  like  a  minor  matter  for  this  committee,  it  is  of  utmost 
importance  to  the  Washington  Metropolitan  Area  Transit  Authority 
and  to  commuters  in  the  Washington  area.  It  goes  straight  to  the 
heart  of  how  the  Transit  Authority  does  business. 

I  appreciate  the  committee's  willingness  to  move  this  matter 
along  so  that  we  can  assist  the  authority  in  its  constant  effort  to 
reduce  costs.  As  Metro  reduces  its  costs,  it  can  use  its  limited  pub- 
lic resources  to  provide  more  and  better  service  to  the  citizens  of 
the  Nation's  Capital  and  to  the  millions  of  visitors  to  Washington 
each  year.  I  urge  adoption  of  H.J.  Res.  194. 

Thank  you  for  the  opportunity  to  appear  today,  and  I  would  be 
pleased  to  respond  to  any  questions  you  have. 

[The  prepared  statement  of  Mr.  Davis  follows:] 

Prepared  Statement  of  Hon.  Thomas  M.  Davis,  a  Representative  in  Congress 
From  the  State  of  Virginia 

Good  morning  Mr.  Chairman  and  Members  of  the  Subcommittee.  I  greatly  appre- 
ciate the  opportunity  to  testify  before  you  today  on  H.J.  Res.  194,  which  would  grant 
the  consent  of  congress  to  amendments  made  by  the  Commonwealth  of  Virginia,  the 
State  of  Maryland,  and  the  District  of  Columbia  to  the  Washington  Metropolitan 
Area  Transit  Regulation  Compact.  The  Compact  Amendments  that  are  being  pro- 
posed today  govern  how  the  Washington  Metropolitan  Area  Transit  Authority 
(WMATA),  better  known  as  "Metro,"  conducts  its  daily  operations  as  a  transit  pro- 
vider. 

The  Washington  Metropolitan  Area  Transit  Authority  was  established  in  1967  by 
Congress  when  it  consented  to  an  Interstate  Compact  created  by  Virginia.  Mary- 
land, and  the  District  of  Columbia.  The  authority  was  established  to  plan,  finance, 
construct  and  operate  a  comprehensive  public  transit  system  for  the  metropolitan 
Washington  area.  Today,  metro  operates  1,439  buses  and  764  rail  cars  serving  the 
entire  national  capital  region.  The  Metro  rail  System,  sometimes  called  "America's 
Subway"  has  89  miles  and  74  stations  currently  in  service.  Over  the  next  several 
years,  Metro  will  construct  another  13.5  miles  of  the  rail  system,  with  the  planned 
103-mile  rail  system  being  completed  in  2001. 

The  WMATA  Compact  has  been  amended  five  times  since  its  inception.  The 
amendments  that  are  before  the  Committee  today  are  a  sixth  set  of  amendments 
that  will  enable  the  transit  agency  to  perform  its  functions  more  efficiently  and  cost 
effectively. 

DESCRIPTION  OF  THE  AMENDMENTS 

The  proposed  amendments  primarily,  and  most  importantly,  modify  the 
Authority's  procurement  practices  to  conform  with  recently  enacted  federal  procure- 
ment reforms.  Currently,  the  Authority  must  use  a  sealed  bid  process  in  purchasing 
capital  items.  As  you  can  imagine,  the  Authority  conducts  extensive  procurements 
in  constructing  the  rail  system.  The  proposed  amendments  will  enable  Metro  to  en- 
age  in  competitive  negotiations  on  capital  contracts,  a3  an  alternative  to  the  sealed 
id  process.  This  amendment  is  particularly  important  as  a  me  am  for  the  Authority 
to  reduce  its  costs. 

The  transit  agency  will  be  better  able  to  define  selection  criteria  and  eliminate 
costly  items  from  bid  proposals.  If  a  prospective  contractor  recommends  a  change 
in  a  bid  specification,  under  the  proposed  amendment  the  Authority  will  be  able  to 
take  advantage  of  this  cost  savings. 

The  proposed  amendment  will  also  allow  the  Authority  to  raise  its  simplified  pur- 
chasing ceiling  from  $10,000  to  the  federal  level.  The  Federal  Transit  Administra- 
tion, part  of  the  U.S.  Department  of  Transportation,  has  encouraged  states  and  lo- 
calities to  raise  the  dollar  threshold  for  small  purchases  to  $100,000  to  come  into 
conformity  with  federal  procedure.  The  Authority  and  the  jurisdictions  it  serves 
strongly  endorse  this  proposed  amendment,  allowing  the  Authority  to  conduct  its 
business  in  an  efficient,  business-like  manner,  rather  than  being  required  to  publish 
voluminous  bid  specifications,  even  an  small  purchases.  Under  this  revision, 
WMATA  will  be  able  to  publish  a  simplified  bid  specification  and  accept  prior 
quotations,  thus  streamlining  its  procurement  procedures.  Given  inflation  rates  over 
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the  past  several  years,  this  amendment  provides  a  much  better  definition  of  a  "small 
purchase"  for  a  government  agency. 

Finally,  there  are  several  administrative  matters  addressed  in  the  proposed  Com- 
pact Amendments  that  are  certainly  of  a  "housekeeping"  nature.  These  amendment 
are  largely  codifications  and  clarifications  of  current  practices.  They  relate  to,  for 
example,  the  primacy  of  the  D.C.  Superior  Court  in  cases  involving  WMATA,  and 
the  definition  of  a  auorum  at  WMATA  Board  meetings. 

In  closing,  on  behalf  of  the  many  Members  of  Congress  of  both  parties  from  this 
area  that  co-sponsored  this  bill,  I  thank  the  Committee  for  its  expeditious  handling 
of  this  resolution.  While  this  may  seem  like  a  minor  matter  for  this  Committee,  it 
is  of  utmost  importance  to  the  Washington  Metropolitan  Area  Transit  Authority.  It 
goes  to  the  heart  of  how  the  Transit  Authority  does  business. 

I  appreciate  the  Committee's  willingness  to  move  this  matter  along  so  that  we  can 
assist  the  authority  in  its  constant  efforts  to  reduce  costs.  As  Metro  reduces  its 
costs,  it  can  use  its  limited  public  resources  to  provide  more  and  better  service  to 
the  citizens  of  the  national  capital  region  and  to  the  millions  of  victors  to  the  Wash- 
ington area  each  year.  I  urge  adoption  of  H.J.  Res.  194. 

Thank  you  for  the  opportunity  to  appear  today,  and  I  would  be  pleased  to  respond 
to  any  questions  you  may  have. 

Mr.  Gekas.  We  thank  the  gentleman,  and  his  the  written  state- 
ment will  be  accepted  for  the  record  without  objection.  We  reserve 
the  right  to  question  you  briefly  following  the  testimony  of  Mr. 
Polk,  who  accompanies  you.  Mr.  Polk  is  the  general  counsel  of  the 
Washington  Metropolitan  Area  Transit  Authority. 

You  may  proceed  with  your  testimony,  Mr.  Polk. 

STATEMENT  OF  ROBERT  POLK,  GENERAL  COUNSEL, 
WASHINGTON  METROPOLITAN  AREA  TRANSIT  AUTHORITY 

Mr.  Polk.  Thank  you,  Mr.  Chairman.  My  name  is  Robert  Polk, 
and  I'm  the  general  counsel  of  the  Washington  Metropolitan  Area 
Transit  Authority. 

I'm  pleased  to  have  the  opportunity  to  appear  before  you  today 
to  present  the  views  of  the  Washington  Metropolitan  Area  Transit 
Authority  on  the  House  Joint  Resolution  which  would  grant  the 
consent  and  approval  of  Congress  for  Maryland,  Virginia,  and  the 
District  of  Columbia  to  amend  the  Washington  Metropolitan  Area 
Transit  Regulation  Compact.  I  ask  that  my  written  statement  be 
received  for  the  record,  Mr.  Chairman. 

Mr.  Gekas.  Without  objection. 

Mr.  Polk.  This  bill  will  allow  WMATA  to  make  significant 
changes  to  its  procurement  procedures.  The  proposed  amendments 
are  modeled  after  the  changes  enacted  by  the  Congress  for  Federal 
procurements  when  it  passed  the  Competition  in  Contracting  Act 
of  1984.  The  bill  requires  competitive  procedures,  but  gives 
WMATA  flexibility  in  deciding  which  competitive  procedures 
should  be  used  for  a  given  procurement.  The  proposed  changes  in- 
crease the  minimum  threshold  for  using  competitive  procedures 
and  allow  those  thresholds  to  adjust  in  accordance  with  changes  to 
the  simplified  acquisition  threshold  adopted  by  the  Federal  Govern- 
ment. Even  where  formal  competitive  procedures  are  not  used, 
WMATA  is  obligated  to  promote  competition  and  to  contact  as 
many  sources  as  is  practicable. 

The  proposed  changes  also  implement  minor  changes  to  several 
sections  of  the  compact.  For  example,  the  bill  recognizes  that 
Loudoun  County  has  become  a  member  of  the  transit  zone,  formal- 
izes the  jurisdiction  of  the  Superior  Court  of  the  District  of  Colum- 
bia to  hear  WMATA  cases,  and  deletes  references  to  the  commis- 
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sioners  of  the  District  of  Columbia  and  replaces  them  with  ref- 
erences to  the  mayor  and  Council  of  the  District  of  Columbia. 

Again,  I  want  to  thank  you  for  the  opportunity  to  appear  here, 
and  I  would  be  willing  to  answer  any  questions  that  I  can. 

[The  prepared  statement  of  Mr.  Polk  follows:] 

Prepared  Statement  of  Robert  L.  Polk,  General  Counsel,  Washington 
Metropolitan  Area  Transit  Authority 

Mr.  Chairman,  members  of  the  Committee,  I  am  pleased  to  have  this  opportunity 
to  appear  before  you  to  present  the  views  of  the  Washington  Metropolitan  Area 
Transit  Authority  (WMATA)  on  the  House  Joint  Resolution  which  would  grant  the 
consent  and  approval  of  Congress  for  Maryland,  Virginia,  and  the  District  of  Colum- 
bia to  amend  the  Washington  Metropolitan  Area  Transit  Regulation  Compact. 

This  would  be  the  sixth  time  that  the  Congress  has  been  asked  to  vote  on  the 
WMATA  Compact.  It  was  approved  in  1966,  and  was  then  amended  twice  in  1972. 
Those  amendments  were  enacted  to:  allow  WMATA  to  provide  transit  service  di- 
rectly; create  a  labor  relations  statute  governing  WMATA  employees;  provide  for  ac- 
quisition of  privately  owned  bus  companies;  and  make  certain  other  changes  pri- 
marily dealing  with  bond  issues.  The  Compact  was  amended  again  in  1976  to  au- 
thorize the  creation  of  a  police  force  with  jurisdiction  over  WMATA  property.  The 
Compact  was  amended  again  in  1988  to  give  WMATA  more  flexibility  in  holding 
public  hearings  and  in  investing  its  funds;  to  expand  the  jurisdiction  of  the  Metro 
Transit  Police;  and  to  raise  the  thresholds  for  requiring  advertised  bids. 

As  is  required  under  United  States  Constitution,  the  proposed  changes  have  al- 
ready been  approved  by  the  District  of  Columbia,  the  State  of  Maryland  and  the 
Commonwealth  of  Virginia,  although  they  have  no  effect  until  approved  by  Con- 
gress. The  bulk  of  the  proposed  amendments  are  of  a  housekeeping  nature,  made 
in  an  effort  to  update  the  Compact  to  recognize  changed  governmental  cir- 
cumstances. 

The  major  substantive  changes  are  to  the  Procurement  Article,  Section  73  of  the 
Compact.  These  changes  would  conform  WMATA  procedures  to  federal  procedures 
established  under  the  Competition  in  Contracting  Act  of  1984,  Pub.  L.  98-369,  41 
U.S.C.  §253,  and  it  is  expected  that  this  will  make  the  contracting  process  more  effi- 
cient and  less  costly.  The  proposed  amendment  to  Section  73  will  establish  a  revised 
threshold  for  simplified  procedures  for  small  purchases  and  will  eliminate  the  neces- 
sity of  returning  to  the  compacting  jurisdictions  and  to  Congress  to  raise  the  dollar 
thresholds,  as  it  would  allow  the  thresholds  to  change  in  accordance  with  changes 
to  the  simplified  acquisition  threshold  adopted  by  the  federal  government.  The  pro- 
posal would  completely  rewrite  the  provisions  of  the  Compact  regarding  procure- 
ment in  order  to  simplify  the  choice  of  competitive  procedures,  to  authorize  either 
sealed  bids  or  competitive  proposals. 

The  proposed  amendment  allows  WMATA  to  use  either  sealed  bids  or  competitive 
proposals  as  the  general  method  of  procurement.  Sealed  bids  are  required  if  the 
award  will  be  made  on  the  basis  of  price  and  other  price-related  factors;  it  is  not 
necessary  to  conduct  discussions  with  the  responding  sources  about  their  bids;  and 
there  is  a  reasonable  expectation  of  receiving  more  than  one  sealed  bid.  The  Author- 
ity is  required  to  use  the  competitive  procedure  or  combination  of  competitive  proce- 
dures that  is  best  suited  under  the  circumstances  of  the  procurement.  If  the  Author- 
ity uses  procedures  other  than  competitive  procedures  for  a  procurement,  because 
the  Authority's  need  for  the  property,  services,  or  construction  is  of  an  unusual  and 
compelling  urgency,  the  Authority  is  obligated  to  request  offers  from  as  many  poten- 
tial sources  as  is  practicable  under  the  circumstances.  The  proposed  amendment 
recognizes  that  a  flexible  approach  is  desirable,  such  that  WMATA  can  tailor  its  pro- 
curement methods  to  the  specifics  of  the  particular  procurement. 

The  remaining  changes  are  as  follows: 

The  proposed  amendment  to  Section  3  recognizes  that  Loudoun  County,  Virginia 
has  been  added  to  the  Transit  Zone.  This  Change,  approved  by  both  the  WMATA 
Board  and  the  County  will  not  have  any  consequences  on  the  operations  or  funding 
of  WMATA  unless  the  County  enters  into  an  agreement  with  WMATA  to  provide 
transit  services  in  the  county. 

Four  amendments  recognize  that  the  government  structure  of  the  District  of  Co- 
lumbia has  changed  since  the  time  the  provisions  of  the  Compact  were  first  adopted. 
See  proposed  amendment  to  Sections  5,  14(b),  15(aXD,  and  70(a).  Proposed  Section 
5  also  makes  clear  that  the  Council  of  the  District  of  Columbia  has  the  sole  power 
to  appoint  members  of  the  WMATA  Board  of  Directors. 
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The  proposed  amendment  to  Section  8  makes  clear  that  where  a  quorum  of  the 

fMATA  Board  of  Directors  is  present,  a  majority  of  the  quorum  may  take  action, 

provided  that  the  majority  includes  at  least  one  Director  or  alternate  from  each  ju- 


risdiction. 

The  proposed  amendment  to  Section  15(a)(3)  changes  a  reference  from  highway 
to  transportation  agencies.  The  proposed  amendment  to  Section  15(b)  is  solely  stylis- 
tic, reversing  the  order  of  the  first  two  sentences  for  the  sake  of  clarity. 

The  proposed  amendment  to  Section  81  would  make  explicit  the  current  practice 
that  the  Superior  Court  of  the  District  of  Columbia  has  jurisdiction  over  WMATA 
cases  concurrent  with  the  U.S.  District  Court  for  the  District  of  Columbia.  This  is 
in  accordance  with  the  decision  of  the  Court  of  Appeals  for  the  District  of  Columbia 
in  Quasim  v.  WMATA,  455  A.2d  904  (D.C.1983),  cert,  denied,  461  U.S.  929  (1983). 

The  proposed  amendment  to  Section  84  would  make  clear  that  as  a  matter  of 
Compact  law,  previously  enacted  provisions  remain  in  effect  until  the  changes  are 
agreed  to  by  all  jurisdictions  and  by  Congress. 

Mr.  Gekas.  I  thank  the  gentleman.  I  have  one  question  for  the 
gentleman  from  Virginia,  Mr.  Davis.  You  mentioned  that,  as  part 
of  the  confirmatory  language,  that  is  in  this  compact  that  we  rees- 
tablish the  primacy  of  the  D.C.  Superior  Court.  Is  that  correct?  I 
thought  that  it's  never  been  otherwise,  that  it's  always  been  the 
D.C.  Superior  Court. 

Mr.  Polk.  The  original  compact  referred  to  the  local  courts  of 
Maryland  and  Virginia,  and  there  was  litigation  over  the  question 
of  whether  the  Superior  Court  was  included.  You  recall  when  the 
compact  was  enacted  in  1966,  the  U.S.  District  Court  handled  cases 
for  the  District  of  Columbia.  There  was  a  later  case  that  read  the 
District  of  Columbia  into  the  compact,  and  this  formalizes  that 
change. 

Mr.  Gekas.  That  confused  me  a  little  bit,  but  I  have  one  more 
question.  The  lifting  of  the  purchasing  power  from  $10,000  to 
$100,000  seems  to  be  a  giant  leap,  but  isn't  in  conformity  with 

Mr.  Davis.  With  where  we've  gone  with  Federal  procurement.  It 
just  allows  more  flexibility  instead  of  a  sealed-bid  process,  because 
with  the  changes  in  technology  and  solutions  to  of  some  of  the 
problems,  it  allows  the  negotiator  to  cross  the  table  as  opposed  to 
having  a  sealed  bid  with  specifications  that  may,  in  fact,  not  meet 
the  needs. 

Mr.  Gekas.  I  thank  the  gentleman. 

We  recognize  the  gentleman  from  Illinois.  If  he  wants  to  pose 
any  questions,  he  is  recognized  for  5  minutes. 

Mr.  Flanagan.  I  have  no  questions  for  the  panel.  I  would  just 
like  to  take  a  moment  to  observe  the  diligent  and  hard  work  of 
Tom  Davis.  Not  only,  Mr.  Chairman,  am  I  a  member  of  your  sub- 
committee, but  I'm  also  a  member  of  his  committee — on  the  sub- 
committee for  the  District  of  Columbia  of  the  Government  Reform 
and  Oversight  Committee.  The  work  that  he  has  done  on  behalf  of 
the  District  of  Columbia  is  laudatory  and  commendatory.  The  deft 
adaptation  he  has  taken  and  the  time  to  go  through  and  make  sure 
that  legislation  like  this  is  not  only  harmless,  but  is  actually  help- 
ful, demonstrates  the  time  and  effort  he  makes  not  only  for  his  con- 
stituency, but  also  for  the  District  of  Columbia  as  well  which  is  of 
supreme  importance.  I  just  wanted  to  make  sure  that  the  record 
understand  that;  that  we  not  only  have  someone  at  this  hearing 
with  a  good  idea  but  we  also  have  someone  with  a  unique  and  spec- 
ified knowledge  of  the  District  of  Columbia  and  Northern  Virginia, 
as  well.  I  thank  the  chairman. 

Mr.  Gekas.  I  thank  the  gentleman. 
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The  gentleman  from  Virginia  is  recognized. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  would  also  note  that  the 
increase  in  the  threshold  has  been  consistent  with  what  States 
have  done,  as  well  as  the  Federal  Government,  and  point  out  that, 
as  a  former  member  of  the  Virginia  General  Assembly,  that  I'm 
well  aware  of  how  important  an  issue  Metro  is  to  northern  Virginia 
and  I  am  delighted  to  see  Representative  Davis  working  as  hard 
as  he  can  to  make  sure  the  Metro  works  as  efficiently  as  it  can. 

Tom,  I  understand  that  all  of  the  Representatives  affected  by 
Metro  have  cosponsored  the  legislation. 

Mr.  Davis.  That's  correct.  We're  all  on  board,  and  I  just  want  to 
thank  Mr.  Scott  for  his  support  for  Metro  when  he  was  in  the  gen- 
eral assembly,  as  well. 

Mr.  Scott.  And  I'll  continue  to  do  so. 

No  further  questions,  Mr.  Chairman. 

Mr.  Gekas.  The  Chair  has  no  further  questions.  We  thank  the 
panel  for  its  elegant  testimony,  and  we  will  proceed  expeditiously 
with  the  adoption  of  the  compact. 

Mr.  Polk.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Thank  you. 

[Whereupon,  the  subcommittee  proceeded  to  other  business,  a 
markup  session.] 

Mr.  Gekas.  We  will  suspend  the  markup  on  H.J.  Res.  193  and 
H.J.  Res.  194,  and  we'll  come  back  later. 

We  will  now  proceed  with  the  testimony  of  the  witnesses  of  H.J. 
Res.  189.  H.J.  Res.  189  would  grant  the  consent  of  Congress  to  the 
Interstate  Insurance  Receivership  Compact.  The  receivership  comes 
under  the  umbrella  of  bankruptcy. 

[The  bill,  H.J.  Res.  189,  follows:] 
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104th  CONGRESS 
2d  Session 


H.  J.  RES.  189 


Granting  the  consent  of  Congress  to  the  Interstate  Insurance  Receivership 
Compact. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

September  4,  1996 

Mr.  MOORHEAD  introduced  the  following  joint  resolution;  which  was  referred 

to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Granting  the  consent  of  Congress  to  the  Interstate  Insurance 
Receivership  Compact. 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congtvss  assembled, 

3  SECTION  1.  CONGRESSIONAL  CONSENT. 

4  The  consent  of  Congress  is  given  to  the  Interstate 

5  Insurance   Receivership   Compact   among  the   States  of 

6  California,  Illinois,  Michigan,  Nebraska,  New  Hampshire, 

7  and  Wisconsin.  In  addition,  consent  is  given  to  any  other 

8  State  to  enter  into  this  compact.  The  compact  reads  suh- 

9  stantiallv  as  follows: 
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1  "INTERSTATE  INSURANCE  RECEIVERSHIP 

2  COMPACT 

3  "Articlk  I.  PrKPosKs 

4  "The  purposes  of  this  Compact  are,  through  moans 

5  of  joint   and  cooperative  action  among  the  Compacting 

6  States: 

7  "1.  To  promote,  develop  and  facilitate  orderly, 

8  efficient,  cost  effective  and  uniform  Insurer  Rocciv- 

9  ership  laws  and  operations; 

10  "2.   To  coordinate  interaction  between   Insurer 

11  Receivership  and  Guaranty  Association  operations; 

12  "3.  To  create  the  Interstate  Insurance  Reeeiv- 

13  ership  Commission;  and 

14  "4.   To  perform   these  and   such  other   related 

15  functions  as  may  be  consistent  with  the  State  ivgu- 

16  lation  of  the  business  of  insurance  pursuant   to  the 

17  McCarran-l'Yrguson  Act. 

18  "Akticlk  II.  Pkfinitionh 

19  u For  the  purposes  of  this  Compact: 

20  "1.  'By-laws'  means  those  by-laws  proseribed  by 

21  the  Commission  for  its  governance,  or  for  directing 

22  or  controlling  the  Commission's  actions  or  conduct. 

23  '"J.  'Compacting  State'  means  any  State  which 

24  has  enacted  enabling  legislation  lor  this  Compact. 
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1  "3.  'Commission'  means  the  'Interstate  Insur- 

2  ance  Reeeivership  Commission'  established  by  this 

3  Compact. 

4  "4.  'Commissioner'  means  the  chief  insurance 

5  regulatoiy  official  of  a  State. 

6  "5.    'Deputy  Receiver'   means   any  person   ap- 

7  pointed  or  retained  by  a  Receiver  and  who  is  the  Re- 

8  ceiver's   duly  authorized   representative   for   admin- 

9  istering  one  or  more  Estates. 

10  "6.    'Domiciliary    State'    means    the    State    in 

1 1  which  an  Insurer  is  incorporated  or  organized;  or,  in 

12  the  case  of  an  alien  Insurer,  its  State  of  entry;  or 

13  in  the  case  of  an  unauthorized  Insurer  not    incoiv 

14  porated,  organized,  or  entered  in  any  State,  a  State 

15  where  the  Insurer  is  engaged  in  or  doing  business. 

16  "7.  'Estate'  means  the  assets  and  liabilities  of 

17  any  Insurer  in  Receivership. 

18  "8.  'Guaranty  Association'  means  an  insurance 

19  guaranty  fund  or  association  .or  any  similar  entity 

20  now  or-  hereafter  created  by  statute  in  a  Compacting 

21  State,  other  than  a   Receivership,  to  pay  or  assume, 

22  in  whole  or  in  part,  the  contractual  claim  obligations 

23  of  insolvent  Insurers. 

24  "f).   'Insurer'   means  any   person   or  entity   that 

25  has  done,  purports  to  do,  is  doing  or  is  licensed  to 
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1  do  any  insurance  or  reinsurance  business,  or  is  or 

2  has  been  subject  to  the  authority  of,  or  to  li<|iiida- 

3  tion,  rehabilitation,  supervision,  conservation  or  nu- 

4  ciliary  receivership  by.  any  Commissioner. 

5  "DRAFTING  NOTE:  It  is  intended  that  the  definition 

6  of  'Insurer'  be  construed  broadly  to  enable  the  Conunis- 

7  sion  to  place  into  receivership  in  accordance  with  applica- 

8  ble  State  insurance  receivership  laws  any  person  or  entity 

9  engaged  in  insurance  business  without  a  license,  certificate 

10  of  authority  or  other  required  authorization  to  conduct 

1 1  such  business  in  a  Compacting  State. 

12  "10.   'Member'   means  the  Commissioner  of  a 

13  Compacting  State  or  his  or  her  designee,  who  shall 

14  be  a  person  officially  connected  with  the  Conunis- 

15  sioner  and  who  is  wholly  or  principally  employed  by 

16  said  Commissioner. 

17  "11.  'Non-compacting  State'  means  any  State 

18  which   has  not   enacted  enabling  legislation   for  this 

19  Compact. 

20  "1.2.  'Operating  1'roeedures'  means  those  proee- 

21  dures  promulgated  by  the  Commission  implementing 

22  a    Rule,  an  existing  law  in  a  Compacting  State,  or 

23  a  provision  of  this  Compact. 

24  "i:i.  'Publication'  means  the  net  of  publishing 

25  in    the   official    State    publication    in    a    Compacting 
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1  State  or  in  such  other  publication  as  may  be  estab- 

2  lished  by  the  Commission. 

3  "14.     'Receiver'     means     receiver,     liquidator, 

4  rehabilitator,  conservator  or  ancillary  receiver  as  the 

5  context  requires. 

6  "15.  'Receivership'  means  any  liquidation,  reha- 

7  bilitation,  conservation  or  ancillary  receivership  pro- 

8  ceeding  as  the  context  requires. 

9  "16.    'Rules'    means   acts   of  the   Commission. 

10  duly  promulgated  pursuant   to  Article  Ml   of  this 

1 1  Compact,  substantially  affecting  interested  parties  in 

12  addition  to   the  Commission,  which  shall   have  the 

13  force  and  effect  of  law  in  the  Compacting  States. 

14  "17.  'State'  means  any  State,  district  or  terri- 

15  ton'  of  the  United  States  of  America. 

16  "Artk'lk  III.  Establishment  of  tub  Commission 

17  AND  VENUB 

18  "1.  The  Compacting  States  hereby  create  and  estab- 

19  lish  an  entity  known  ;is  the  'Interstate  Insurance  Receiver- 

20  ship  Commission.' 

21  "2.  The  Commission  is  a  body  corporate  of  each  Com- 

22  pact ing  State. 

23  "){.  The  Commission  is  n   not-for-profit   entity,  scpa- 

24  rale  mid  distinct  from  the  Compacting  Slab's. 
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1  "4.  The  Commission  is  solely  responsible  for  its  linhil- 

2  ities  except  as  otherwise  provided  in  this  Compact. 

3  "5.  Except  as  otherwise  specifically  provided  in  State 

4  or  Federal  law  in  the  jurisdiction  where  the  Commission's 

5  principal  office  is  located  or  where  the  Commission  is  aet- 

6  ing  as  Receiver,  venue  is  proper,  and  judicial  proceedings 

7  by  or  against  the  Commission  shall  be  brought  in  a  court 

8  of  competent  jurisdiction  where  the  Commission's  prin- 

9  cipal  office  is  located. 

10  "Article  IV.  Powers  ok  the  Commission 

1 1  "The  Commission  shall  have  the  following  powers: 

12  "1.  To  promulgate  Rules  which  shall  have  the 

13  force  and  effect  of  statutory  law  and  shall  be  binding 

14  in  the  Compacting  States  to  the  extent  and  in  the 

15  manner  provided  in  this  Compact; 

16  "2.  To  promulgate  Operating  lYoce< lines  which 

17  shall  be  binding  in  the  Compacting  States  to  the  ex- 

18  tent  and  in  the  manner  provided  in  this  Compact; 

19  ":}.  To  oversee,  supervise  and  coordinate  the  ac- 

20  tivities  of  Receivers  in  Compacting  States; 

21  "4.   To  act    as    Receiver  of  Insurers  organized 

22  under  the  laws  of.  engaged  in  or  doing  the  business 

23  of  insurance   in.   a   Compacting  Slate   upon   the   iv- 

24  <|iiesl    of  the  Commissioner  of  such   Stale  or  when 
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1  grounds  for  Receivership  by  the  Commission  exist 

2  under  Article  IX  of  this  Compact; 

3  "5.  To  act  as  Deputy  Receiver  of  Insurers  orga- 

4  nized  under  the  laws  of,  engaged  in  or  doing  the 

5  business  of  insurance  in,  a  Non-compacting  State  in 

6  accordance  with  Article  IX  of  this  Compact; 

7  "6.  To  act  as  ancillary  Receiver  in  a  Compaet- 

8  ing  State  of  an  Insurer  domiciled  in  a  Non-eoinpaet- 

9  ing  State; 

10  "7.  To  monitor  the  activities  and  functions  of 

1 1  Guaranty  Associations  in  the  Compacting  States; 

12  "8.  To  delegate  its  operating  authority  or  func- 

13  tions;  provided,  that  its  rulemaking  authority  under 

14  Article  VII  of  this  Compact  shall  not  be  delegated; 

15  "9.  To  bring  or  prosecute  legal  proceedings  or 

16  actions  in  its  name  as  the  Commission,  or  in   the 

17  name  of  the  Commission  acting  as  Receiver; 

18  "10.  To  bring  or  prosecute  legal  proceedings  or 

19  actions  as  Receiver  on  behalf  of  an  Instate  or  its  pol- 

20  icyholders  and   creditors;   provided,   that    any  (Juar- 

21  anty  Association's  standing  to  sue  or  be  sued  under 

22  applicable  law  shall  not  be  affected; 

23  "11.  To  issue  subpoenas  requiring  the  nttend- 

24  ance  and  testimony  of  witnesses  and  the  production 

25  of  evidence; 
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1  "12.  To  establish  and  maintain  offices; 

2  "13.  To  purchase  and  maintain  insurance  and 

3  bonds; 

4  "14.  To  borrow,  accept  or  contract  for  services 

5  of  personnel,  including,  but  not  limited  to.  Members 

6  and  their  staff; 

7  "15.  To  elect  or  appoint  such  officers,  attor- 

8  neys,   employees  or  agents,   and  to  fix   their  eom- 

9  pensation,  define  their  duties  and  determine  their 

10  qualifications;    and    to    establish    the    Commission's 

1 1  personnel  policies  and  programs  relating  to,  among 

12  other  things,  conflicts  of  interest,  rates  of  eompensa- 

13  tion  and  qualifications  of  personnel; 

14  "1G.    To    accept    any    and    all    donations    and 

15  grants  of  money,  equipment,  supplies,  materials  and 

16  services,  and  to  receive,  utilize  and  dispose  of  the 

17  same; 

18  "17.  To  lease,  purchase,  accept  gifts  or  dona- 

19  tions  of,  or  otherwise  to  own,  hold,  improve  or  use, 

20  any  property,  real,  personal  or  mixed; 

21  "IS.   To  sell,  convey,   mortgage,   pledge,   lease, 

22  exchange,  abandon  or  otherwise  dispose  of  any  prop- 

23  ertv,  real,  personal  or  mixed; 

24  "19.    To  enforce   compliance   with   Commission 

25  Uiiles.  Operating  Procedures  and  l>v-lnws; 
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1  "20.  To  provide  for  dispute  resolution  amon^ 

2  Compacting  States  and  Receivers; 

3  "21.    To    represent    and    advise    Compacting 

4  States  on  issues  relating  to  Insurers  domiciled  or 

5  doing  business  in  Non-compacting  jurisdictions,  con- 

6  sistent  with  the  purposes  of  this  Compact; 

7  "22.  To  provide  advice  and  training  to  Reeeiv- 

8  ership  personnel  of  Compacting  States,  and  to  be  a 

9  resource  for  Compacting  States  by  maintaining  a 

10  reference  library  of  relevant  materials; 

1 1  "23.  To  establish  a  budget  and  make  expendi- 

1 2  tures; 

13  "24.  To  borrow  money; 

14  "25.  To  appoint  committees  including,  but  not 

15  limited  to,  an  industry  advisoiy  committee  and  an 

16  executive  committee  of  Members; 

17  "26.  To  provide  and  receive  information  relat- 

18  ing  to  Receiverships  and  Guaranty  Associations,  and 

19  to  cooperate  with  law  enforcement  agencies; 

20  "27.  To  adopt  and  use  a  corporate  seal;  and 

21  "28.  To  perform  such  other  functions  as  may 

22  be  necessary  or  appropriate  to  achieve  the  purposes 

23  of  this  Compact  as  may  be  consistent  with  the  Slate 

24  regulation  of  the  business  of  insurance  pursuant  to 

25  the  McCarran-Ferguson  Act. 

HJ    189    IH 2 
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1  "Article  V.  Organization  of  tub  Commission 

2  "SECTION  A.  MEMBERSHIP,  VOTING  AND  BY-LAWS 

3  "1.  Each  Compacting  State  shall  have"  and  Ik*  limited 

4  to  one  Member.  Each  Member  shall  be  (nullified  to  serve 

5  in  such  capacity  under  or  pursuant  to  the  applicable  law 

6  of  the  Compacting  State.  Each  Compacting:  State  retains 

7  the  discretionary  right  to  determine  the  due  election  or 

8  appointment  and  qualification  of  its  own  Commissioner, 

9  and  to  fill  all  vacancies  of  its  Member. 

10  "2.  Each  Member  shall  be  entitled  to  one  vote. 

11  "3.  The  Commission  shall,  by  a  majority  of  the  Mem- 

12  bers,  prescribe  By-laws  to  govern  its  conduct  as  may  be 

13  necessary  or  appropriate  to  cany  out  the  purposes  of  the 

14  Compact,  including,  but  not  limited  to: 

15  "a.  establishing  the  fiscal  year  of  the  Connnis- 

16  sion; 

17  "b.  providing  reasonable  standards  and  proee- 

18  dnres:  (i)  for  the  establishment  of  committees,  and 

19  (ii)  governing  any  general  or  specific  delegation  of 

20  any  authority  or  function  of  the  Commission; 

21  "c.  providing  reasonable  procedures  for  calling 

22  and  conducting  meetings  of  the  Commission,  and  en- 

23  soring  reasonable  notice  of  each  such  meeting; 

24  "d.  establishing  the  titles  and  responsibilities  of 

25  the  officers  of  the  Commission; 
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1  "e.  providing  reasonable  standards  and  proee- 

2  dures  for  the  establishment  of  the  personnel  policies 

3  and  programs  of  the  Commission.  Notwithstanding 

4  any  civil  service  or  other  similar  laws  of  any  Com- 

5  pacting  State,  the  By-laws  shall  exclusively  govern 

6  the  personnel  policies  and  programs  of  the  Connnis- 

7  sion;  and 

8  "f.  providing  a  mechanism  for  winding  up  the 

9  operations  of  the  Commission  and  the  equitable  re- 

10  turn  of  any  surplus  funds  that  may  exist  after  the 

1 1  dissolution  of  the  Compact  after  the  payment  and/ 

12  or  reserving  of  all  of  its  debts  and  obligations. 

13  "section  b.  officers  and  personnel 

14  "1.  The  Commission  shall,  by  a  majority  of  the  Mom- 

15  bers,  elect  annually  from  among  its  members  a  chair- 

16  person  and  a  vice  chairperson,  each  of  whom  shall  have 

17  such  authorities  and  duties  as  may  be  specified  in  the  By- 

18  laws.  The  chairperson  or,  in  his  or  her  absence  or  disahil- 

19  ity,  a  Member  designated  in  accordance  with  the  By-laws, 

20  shall  preside  at  all  meetings  of  the  Commission.  The  offi- 

21  ccrs  so  elected  shall  seive  without  compensation  or  reinu- 

22  deration  from  the  Commission;  provided  that,  subject   to 

23  the  availability  of*  budgeted  funds,  the  officers  shall  be  re- 

24  imbursed  for  any  actual  and  necessary  costs  and  expenses 
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1  incurred  by  them  in  the  performance  of  their  duties  and 

.  2  responsibilities  as  officers  of  the  Commission. 

3  "2.  The  Commission  may,  by  a  majority  of  the  Mom- 

4  bers,  appoint  or  retain  an  executive  director  for  such  pe- 

5  riod,  upon  such  terms  and  conditions  and  for  such  eoiil- 

6  pensation  as  the  Commission  may  deem  appropriate.  The 

7  executive  director  shall  serve  as  secretary  to  the  Conunis- 

8  sion,  but  shall  not  be  a  Member  of  the  Commission.  The 

9  executive  director  shall  hire  and  supervise  such  other  staff 

10  as  may  be  authorized  by  the  Commission. 

11  "SECTION  C.  CORPORATE  RECORDS  OF  THE  COMMISSION 

12  "The  Commission  shall  maintain  its  corporate  books 

1 3  and  records  in  accordance  with  the  By-laws. 

14  "SECTION  I).  QUALIFIED  IMMUNITY,  DEFENSE  AND 

15  IN  DEM  NIF1CATION 

16  "1.  The  Members,  officers,  executive  director  and  cm- 

17  ployees  of  the  Commission  shall  be  immune  from  suit  and 

18  liability,  cither  personally  or  in  their  official  capacity,  for 

19  any  claim  for  damage  to  or  loss  of  property  or  personal 

20  injury  or  other  civil  liability  caused  or  arising  out  of  or 

21  relating  to  any  actual  or  alleged  act,  error  or  omission  that 

22  occurred,  or  that  such  person  had  a  reasonable  basis  lor 

23  believing  occurred  within  the  scope  of  Commission  employ  - 

24  ment,  duties  or  responsibilities;  provided,  that  nothing  in 

25  this  paragraph  shall  be  construed  to  protect  any  such  per- 


77 

13 

1  son  from  suit  and/or  liability  for  any  damage,  loss,  injury 

2  or  liability  caused  by  the  intentional  or  willful  and  wanton 

3  misconduct  of  any  such  person,  or  to  protect  the  Conunis- 

4  sion  acting  as  Receiver  under  Article  IX  of  this  Compact. 

5  "2.  The  Commission  shall  defend  any  Commissioner 

6  of  a  Compacting  State,  or  his  or  her  representatives  or 

7  employees,  or  the  Commission's  representatives  or  employ  - 

8  ees,  in  any  civil  action  seeking  to  impose  liability,  arising 

9  out  of  or  relating  to  any  actual  or  alleged  act,  error  or 

10  omission  that  occurred  within  the  scope  of  Commission 

1 1  employment,  duties  or  responsibilities,  or  that  such  person 

12  had  a  reasonable  basis  for  believing  occurred  within  the 

13  scope  of  Commission  employment,  duties  or  responsibil- 

14  ities;  provided,   that   the  actual  or  alleged  act.   error  or 

15  omission  did  not  result   from  gross  negligence  or  inten- 

16  tional  wrongdoing  on  the  part  of  such  person. 

17  ".'}.   The  Commission   shall   indemnify  and   hold   the 

18  Commissioner  of  a  Compacting  State,  or  his  or  her  rcp- 

19  resentatives  or  employees,  or  the  Commission's  represent  - 

20  atives  or  employees,  harmless  in  the  amount  of  any  settle- 

21  ment   or  judgment   obtained  against   such   person  arising 

22  out   of  or  relating  to  any  actual  or  alleged  act.  error  or 

23  omission   that   occurred  within   flic  scope  of  Commission 

24  employment,  duties  or  responsibilities,  or  that  such  person 

25  Ii;kI  ;i   reasonable  basis  for  believing  occurred  within  I  he 
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1  scope  of  Commission  employment,  duties  or  responsibil- 

2  ities;  provided,  that  the  actual  or  alleged  act,  eiror  or 

3  omission  did  not  result  from  gross  negligence  or  inten- 

4  tional  wrongdoing  on  the  part  of  such  person. 

5  "4.  The  costs  and  expenses  of  defense  and  indem- 

6  nification  of  the  Commission  acting  as  Receiver  of  an  Es- 

7  tate  shall  be  paid  as  administrative  expenses  from  the  as- 

8  sets  of  that  Estate  unless  such  costs  and  expenses  are  cov- 

9  ered  by  insurance  maintained  by  the  Commission. 

10  "Article  VI.  Meetings  and  Aits  ok  tub 

1 1  Commission 

12  "1.  The  Commission  shall  meet  and  take  such  actions 

13  as  are  consistent  with  the  provisions  of  this  Compact. 

14  "2.  Except  as  otherwise  provided  in  this  Compact  and 

15  unless  a  greater  percentage  is  required  by  the  By-laws, 

16  in  order  to  constitute  an  act  of  the  Commission,  such  act 

17  shall  have  been  taken  at  a  meeting  of  the  Commission  and 

18  shall  have  received  an  affirmative  vote  of  a  majority  of 

19  the  Members. 

20  "){.  Each  Member  of  the  Commission  shall  have  the 

21  righl  and  power  to  cast  a  vote  to  which  that  Compacting 

22  Stale   is  entitled   and   to  participate  in   the  business  and 

23  affairs  of  the  Commission.  A  Member  shall  vole  in  person 

24  mid  shiill  not  delegate  his  or  her  vote  to  another  Member. 

25  The  By-laws  may  provide  for  Members1  participation  in 


79 

ih 

1  meetings  by  telephone  or  other  means  of  telecoinmuni- 

2  eation. 

3  "4.  The  Commission  shall  meet  at  least  once  (hiring 

4  each  calendar  year.  The  chairperson  of  the  Commission 

5  may  call  additional  meetings  at  any  time  and.  upon  the 

6  request  of  a  majority  of  the  Members,  shall  call  additional 

7  meetings. 

8  "5.  The  Commission's  Rules  shall  establish  condi- 

9  tions  and  procedures  under  which  the  Commission  shall 

10  make  its  information  and  official  records  available  to  the 

1 1  public  for  inspection  or  copying.  The  Commission  may  ex- 

12  empt  from  disclosure  any  information  or  official  records 

13  to  the  extent  disclosure  would  adversely  affect  personal 

14  privacy  rights  or  proprietary  interests.  In  promulgating 

15  such  Rules,  the  Commission  may  consider  any  special  cir- 

16  en  instances  pertaining  to  Insurer  insolvencies,  but  shall  be 

17  guided  by  the  principles  embodied  in  State  and   Federal 

18  freedom  of  information  laws.  The  Commission  may  prb- 

19  mulgate  additional  Rules  under  which  it  may  make  avail- 

20  able  to  law  enforcement  agencies  records  and  information 

21  otherwise  exempt    from   disclosure,   and    may  enter   into 

22  agreements  with  law  enforcement   agencies  to  receive  or 

23  exchange  information  or  records  subject   to  nondisclosure 

24  and  confidentiality  provisions. 
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1  "6.  Public  notice  shall  be  given  of  all  meetings  and 

2  all  meetings  shall  be  open  to  the  public,  except  as  set  forth 

3  in  the  Rules  or  as  otherwise  provided  in  this  Compact. 

4  The  Commission  shall  promulgate  Rules  consistent  with 

5  the  principles  contained  in  the  'Government  in  Sunshine 

6  Act/  5  U.S.C.  Section  552b,  as  may  be  amended.  The 

7  Commission  and  any  of  its  committees  may  close  a  meet- 

8  ing  to  the  public  where  it  determines  by  two-thmls  vote 

9  that  an  open  meeting  would  be  likely  to: 

10  "a.   relate  solely  to  the  Commission's  internal 

1 1  personnel  practices  and  procedures; 

12  "b.  disclose  matters  specifically  exempted  from 

13  disclosure  by  statute; 

14  "c.  disclose  trade  secrets  or  commercial  or  fi- 

15  nancial  information  which  is  privileged  or  eonfiden- 

16  tial; 

17  "(1.  involve  accusing  any  person  of  a  crime,  or 

18  formally  censuring  any  person; 

19  "e.   disclose   information   of  a   personal    nature 

20  when*  disclosure  would  constitute  a   clearly  miwar- 

21  ranted  invasion  of  personal  privacy; 

22  'T.   disclose   investigatory   records  compiled   lor 

23  law  enforcement  purposes; 

24  "g.  disclose  informal  ion  contained  in  or  related 

25  to  examination,  operating  or  condition   reports  pre- 
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1  pared  by,  on  behalf  or  for  the  use  of,  the  Commis- 

2  sion  with  respect  to  a  regulated  entity  for  the  pur- 

3  pose  of  regulation  or  supervision  of  sueh  entity; 

4  "h.  disclose  information,  the  premature  disclo- 

5  sure  of  which  would  significantly  endanger  the  sta- 

6  bility  of  a  regulated  entity; 

7  "i.  specifically  relate  to  the  Commission's  issn- 

8  ance  of  a  subpoena,  or  its  participation  in  a  civil  ac- 

9  tion  or  proceeding. 

10  "7.  For  every  meeting  closed  pursuant  to  this  provi- 

1 1  sion,  the  Commission's  chief  legal  officer  shall  publicly  cer- 

1 2  tify  that,  in  his  or  her  opinion,  the  meeting  may  be  closed 

13  to  the  public,  and  shall  reference  each  relevant  exemptive 

14  provision.  The  Commission  shall  keep  minutes  which  shall 

15  fully  and  clearly  describe  all  matters  discussed   in  any 

16  meeting  and  shall  provide  a  full  and  accurate  summary 

17  of  any  actions  taken,  and  the  reasons  therefor,  including 

18  a  description  of  each  of  the  views  expressed  on  any  item 

19  and  the  record  of  any  rollcall  vote  (reflected  in  the  vote 

20  of  ea<*h  Member  on  the  question).  All  documents  consid- 

21  ered  in  connection  with  any  action  shall  be  identified  in 

22  such  minutes. 
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1  "Article  VII.  Rulemaking  Functions  of  the 

2  Commission 

3  "1.  The  Commission  sliall  promulgate  Rules  and  Op- 

4  erating  Procedures  in  order  to  effectively  and  efficiently 

5  achieve  the  purposes  of  this  Compact;  provided,  that  the 

6  Commission  shall  not  promulgate  any  Rules:  (i)  directly 

7  relating  to  Guaranty  Associations,  including,  but  not  lim- 

8  ited  to,  Rules  governing  coverage,  funding,  or  assessment 

9  mechanisms;  or  (ii)   (except  pursuant  to  Rules  promul- 

10  gated  under  Article  VII(3)  of  this  Compact)  altering  the 

11  statutory  priorities  for  distributing  assets  out  of  an  Ks- 

12  tate. 

13  "Drafting  Note:  The  general  intent  is  not  to  regu- 

14  late,  restrict,  or  otherwise  affect  the  operations  of  Guar- 

15  anty  Associations.  Any  Commission  Rules  that  would  ina- 

16  terially  affect  Guaranty  Associations  will  be  promulgated 

17  under  Article  VII(3)  of  the  Compact. 

18  "2.  Rulemaking  shall  occur  pursuant  to  the  criteria 

19  set  forth  in  this  Article  and  the  Rides  and  Operating  lYo- 

20  eedures  promulgated  pursuant  thereto.  Such  rulemaking 

21  shall  substantially  conform  to  the  principles  of  the  federal 

22  Administrative  Procedure  Act.  .">  U.S.C.S.  Section  f>f>l  et 

23  se<|..  and  the  Federal  Advisory  Committee  Act,  ">  I'.S.C.S. 

24  app.  2.  Section  1  et  sc<|„  as  may  be  amended. 
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1  "3.  Other  than  the  promulgation  of  such  Rules  as 

2  are  necessary  for  the  orderly  operation  of  the  Commission, 

3  the  first  Rule  to  be  considered  by  the  Commission  shall 

4  be  uniform  provisions  governing  Insurer  Receiverships  in- 

5  eluding,  but  not  limited  to,  provisions  requiring  Coinpact- 

6  ing  States  to  implement,  execute,  and  administer  in  a  fail-, 

7  just,  effective  and  efficient  manner  Rules  and  Operating 

8  Procedures   relating  to   Receiverships.   The   Commission 

9  shall  within  three  years  of  the  adoption  of  this  Compact 

10  by  two  or  more  States,  promulgate  such  uniform  provi- 

1 1  sions  through  the  rulemaking  process.  Such  uniform  provi- 

12  sions  shall  become  law  in  all  of  the  Compacting  States 

13  upon  legislative  enactment  in  a  majority  of  the  Compact  - 

14  ing  States. 

15  "4.  All  Rules  and  amendments  shall  become  binding 

16  as  of  the  date  specified  in  each  Rule  or  amendment;  pro- 

17  vided,  that  if  a  Compacting  State  expressly  rejects  such 

18  Rule  or  amendment  through  legislative  enactment   as  of 

19  the  expiration  of  the  second  full  calendar  year  after  such 

20  Rule  is  promulgated,  such  Rule  or  amendment  shall  have 

21  no    Curt  her   force   or  effect    in    the    rejecting   Compacting 

22  State   If  a  majority  of  Compacting  States  reject  a   Rule, 

23  then  such  Rule  shall  have  no  further  force  or  effect  in  any 

24  Compacting  State. 
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1  "5.  When  promulgating  a  Rule  or  Operating  Proee- 

2  dure,  the  Commission  shall:  (a)  effect  Publication  of  the 

3  proposed  rulemaking,  stating  with  particularity  the  text 

4  of  the  Rule  or  Operating  Procedure  which  is  proposed  and 

5  the  reason  for  the  proposed  Rule  or  Operating  Procedure; 

6  (b)  allow  persons  to  submit  written  data,  facts,  opinions 

7  and  arguments,  which  information  the  Commission  shall 

8  make  publicly  available;  (c)  provide  an  opportunity  for  an 

9  informal  hearing;  and  (d)  promulgate  a  final  Rule  or  Op- 

10  erating  Procedure  and  its  effective  date,  if  appropriate, 

1 1  based  on  the  rulemaking  record. 

12  "6.  Not  later  than  sixty  days  after  a  Rule  or  Operat- 

13  ing  Procedure  is  promulgated,  any  interested  person  may 

14  file  a  petition  in  a  court  of  competent  jurisdiction  where 

15  the  Commission's  principal  office  is  located  for  judicial  re- 

16  view  of  such  Rule  or  Operating  Procedure.  If  the  court 

17  finds  that  the  Commission's  action  is  not  supported  by 

18  substantial  evidence  in  the  rulemaking  record,  the  court 

19  shall  hold  the  Rule  unlawful  and  set  it  aside. 

20  "AKTIUjK  VIII.  OVKKSHiUT  AM)  PlKIMTK  lvKSOU  TION 

21  in'  tiik  Commission 

22  "SUCTION  A.  OVKKHKillT 

23  "1.  The  Commission  shall  overset1  the  administration 

24  and  operations  of  Receiverships  in  Compacting  Slates,  and 

25  shall  monitor  Receiverships  being  administered   in   Non- 
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1  compacting  States  which  may  significantly  affect  Com- 

2  pacting  States. 

3  "2.  To  aid  its  monitoring,  oversight  ami  coordination 

4  responsibilities,  the  Commission  shall  establish  Operating 

5  Procedures  requiring  each  Member  to  submit  written  re- 

6  ports  to  the  Commission  as  follows: 

7  "a.  An  initial  report  to  the  Commission  upon  a 

8  finding  or  other  official  action  by  the  Compacting 

9  State  that  grounds  exist  for  Receivership  of  an  In- 

10  surer  doing  business  in  more  than  one  State.  There- 

11  after,  reports  shall  be  submitted  periodically  and  as 

12  otherwise   required    pursuant    to   the   Commission's 

13  Operating  Procedures.  The  Commission  shall  be  en- 

14  titled  to  receive  notice  of,  and  shall  have  standing  to 

15  appear  in,  Compacting  States'  Receiverships;  and 

16  "b.  iVn  initial  report  of  the  status  of  an  Insurer 

17  within  a  reasonable  time  after  the  initiation  of*  a  Re- 

18  eeivership. 

19  ";}.  The  Commission  shall  promulgate  Operating  Pro- 

20  eednres  requiring  Receivers  to  submit  to  the  Commission 

21  periodic  written  reports  and  such  additional  information 

22  and  documentation  as  the  Commission  may  reasonably  re- 

23  quest.  Kaoli  Compacting  State's  Receivers  shall  establish 

24  the  capability  to  obtain  and  provide  all  records,  data  and 
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1  information  required  by  the  Commission  in  accordance 

2  with  the  Commission's  Operating  Procedures. 

3  "4.  Except  as  to  privileged  records,  data  and  infor- 

4  mation,  the  laws  of  any  Compacting  State  pertaining  to 

5  confidentiality  or  nondisclosure  shall  not  relieve  any  Com- 

6  pacting  State  Commissioner  of  the  responsibility  to  dis- 

7  close  any  relevant   records,  data  or  information   to  the 

8  Commission;  provided,  that  disclosure  to  the  Commission 

9  shall  not  be  deemed  to  waive  or  otherwise  affect  any  con- 

10  fidentiality  requirement;  and  further  provided,  that   the 

11  Commission  shall  be  subject  to  the  Compacting  Slate's 

12  laws  pertaining  to  confidentiality  and  nondisclosure  with 

13  respect  to  all  such  records,  data  and  information  in  its 

14  possession. 

15  "5.  The  courts  and  executive  agencies  in  each  Com- 

16  pacting  State  shall  enforce"  this  Compact  and  shall  take 

17  all  actions  necessary  and   appropriate  to  effectuate  the 

18  Compact's  purposes  and  intent.   In  any   Receivership  or 

19  other  judicial  or  administrative  proceeding  in  a  Compact  - 

20  ing  State  pertaining  to  the  subject  matter  of  this  (  oinpact 

21  which  may  affect  the  powers,  responsibilities  or  actions  of 

22  the  Commission,  the  Commission  slmll  be  entitled  to  iv- 

23  reive  all  service  of  process  in  any  such   proceeding,  ;in<l 

24  slmll  have  standing  to  intervene  in  the  Receivership  or  pro- 

25  reeding  for  all  purposes. 
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1  "6.    The    Commission    shall    analyze    and    correlate 

2  records,  data,  information  and  reports  received  from  Ro- 

3  ceivers  and  Guaranty  Associations,  and  shall  make  rec- 

4  ommendations   for  improving  their  performance   to   the 

5  Compacting  States.  The  Commission  shall  include  suni- 

6  mary  information  and  data  regarding  its  oversight  func- 

7  tions  in  its  annual  report. 

8  "SECTION  li.  DISPUTE  RESOLUTION 

9  "1.  The  Commission  shall  attempt,  upon  the  request 

10  of  a  Member,  to  resolve  any  disputes  or  other-  issues  which 

11  are  subject  to  this  Compact  and  which  may  arise  among 

12  Compacting  States  and  Non-compacting  States. 

13  "2.  The  Compacting  States  shall  report  to  the  Com- 

14  mission  on  issues  or  activities  of  concern  to  them,  and  co- 

15  operate  with  and  support  the  Commission  in  the  discharge 

16  of  its  duties  and  responsibilities. 

17  "3.  The  Commission  shall  promulgate  an  Operating 

18  Procedure  providing  for  binding  dispute  resolution  for  dis- 

19  pntes  among  Receivers. 

20  "4.  The  Commission  shall  facilitate  voluntary  dispute 

21  resolution  for  disputes  among  Guaranty  Associations  and 

22  Receivers. 
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1  "Article  IX.  Receivership  Functions  of  the 

2  Commission 

3  "1.  The  Commission  has  authority  to  act  as  Receiver 

4  of  any  Insurer  domiciled,  engaged  in  or  doing  business  in 

5  a  Compacting  State  upon  the  request  of  the  Commissioner 

6  of  such  Compacting  State,  or  as  otherwise  provided  in  this 

7  Compact. 

8  "a.  The  Commission  as  Receiver  shall  have  all 

9  powers  and  duties  pursuant  to  the  Receivership  laws 

10  of  the  Domiciliary  State. 

11  "b.  The  Commission  shall  maintain  accounts  of 

12  receipts  and  disbursements  of  the  Estates  for  which 

13  it  is  acting  as  Receiver,  consistent  with  the  aecount- 

14  ing  practices  and  procedures  set  forth  in  the   By- 

15  laws. 

16  "e.    The    Commission    shall    cause    an    annual 

17  audit  of  each  Estate  for  which  it  is  acting  as  Re- 

18  ceiver  to  be  conducted  by  an  independent  certified 

19  public  accountant.  The  costs  and  expenses  of*  such 

20  audit  shall  be  paid  as  administrative  excuses  from 

21  the  assets  of  the  Estate.  The  Commission  shall  not 

22  cause  an  annual  audit  lo  be  conducted  of  any  Estate 

23  which   lacks  sufficient   assets  to  conduct   such  audit. 

24  "(I.   The  Commission  as   Receiver  is  authorized 

25  to   delegate    its    Receivership   duties   and    functions, 
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1  and  to  effectuate  such  delegation  through  contracts . 

2  with  others. 

3  "2.  The  Commission  shall  act  as  Receiver  of  any  In- 

4  surer  domiciled  or  doing  business  in  a  Compacting  State 

5  in  the  event  that  the  Member  acting  as  Receiver  in  that 

6  Compacting  State  fails  to  comply  with  duly  promulgated 

7  Commission  Rules  or  Operating  Procedures.  The  Connnis- 

8  sion  shall  notify  such  Member  in  writing  of  his  or  her  non- 

9  compliance  with  Commission  Rules  or  Operating  Proce- 

10  dures.  If  the  Member  acting  as  Receiver  fails  to  remedy 

1 1  such  noncompliance  within  ten  days  after  receipt  of  such 

12  notification,  the  Commission  may  petition  the  supervising 

13  court  before  which  such  Receivership  is  pending  for  an 

14  order  substituting  and  appointing  the  Commission  as  Re- 

15  ceiver  of  the  Estate. 

16  "'.].  The  Commission  shall  not  act  as  Receiver  of  an 

17  Estate  which  appears  to  lack  sufficient  assets  to  fund  such 

18  Receivership  unless  the  Compacting  State  makes  provi- 

19  sions  for  the  payment  of  the  Estate's  administrative  ex- 

20  penses  satisfactory  to  the  ( 'ninmissiou. 

21  "4.  The  Commission  may  ael  as  Deputy  Receiver  for 

22  any  Insurer  domiciled  or  doing  business  in  a   Non-con  i- 

23  pactmg  State  in  accordance  with  such  State's  laws,  upon 

24  request  of  that  Xon-eompacting  State's  Commissioner  and 

25  approval  of  the  Commission. 
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1  "5.  With  respect  to  Receiverships  pending  in  a  Com- 

2  pacting  State  on  the  effective  date  of  the  enaetmenl  of 

3  this  Compact  by  the  Compacting  State: 

4  "a.  the  Commission  may  act  as  Receiver  of  an 

5  Insurer  upon  the  request  of  that  Compacting  State's 

6  Member  and  approval  of  the  Commission;  and 

7  "b.  the  Commission  shall  oversee,  monitor  and 

8  coordinate  the  activities  of  all  Receiverships  pending 

9  in   that   Compacting  State   regardless  whether   the 

10  Commission  is  acting  as  Receiver  of  Estates  in  such 

1 1  State. 

12  "Article  X.  Finance 

13  "1.  The  Commission  shall  pay  or  provide  for  the  pay- 

14  ment  of  the  reasonable  expenses  of  its  establishment  and 

15  organization. 

16  "2.  Except  as  otherwise  provided  in  this  Compact  or 

17  by  act  of  the  Commission,  the  costs  and  expenses  of  each 

18  Compacting  State  shall  be  the  sole  and  exclusive  respon- 

19  sibility  of  the  respective  Compacting  State.  The  Commis- 

20  sion  may  pay  or  provide  for  actual  and  necessary  costs 

21  and  expenses   for  attendance  of  its   Members  at    official 

22  meetings  of  the  Commission  or  its  designated  committees. 

23  "."I.  The  Commission  shall  levy  on  and  collect  an  an- 

24  nihil  assessment  from  each  Compacting  Slate  and  each  In- 

25  surer  authorized  to  (In  business  in  a  Compacting  State, 
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1  and  writing  direct  insurance,  to  cover  the  cost  of  the  inter- 

2  nal  operations  and  activities  of  the  Commission  and  its 

3  staff  in  a  total  amount  sufficient  to  cover  the  Connnis- 

4  sion's  annual  budget. 

5  "a.  The  aggregate  annual  assessment  amount 

6  shall  be  allocated  seventy-five  percent  to   Insurers, 

7  hereinafter   referred   to   as   the   'Insurers'    Portion,' 

8  and  twenty-five  percent  to  Compacting  States,  here- 

9  inafter  referred  to  as  the  'Compacting  States'  Por- 

10  tion.'   The   Insurers'    Portion   shall   be   allocated   to 

1 1  each  Insurer  by  the  percentage  derived  from  a  frac- 

12  tion,  the  numerator  of  which  shall  be  the  gross  di- 

13  rect   written    premium    received    on    that    Insurer's 

14  business  in  all  Compacting  States  and  the  denomina- 

15  tor  of  which  shall  be  the  gross  direct  written  pre- 

16  tniuin    received    by   all    Insurers   on    business    in    all 

17  Compacting  States.  The  Compacting  States'  Portion 

18  shall  be  allocated  to  each  Compacting  State  by  the 

19  percentage  derived  from  a  fraction,  the  numerator  of 

20  which  shall  be  the  gross  direct  written  premium  re- 

21  ceived  by  all   Insurers  on  business  in  thai  Compact  - 

22  ing  State  and  the  denominator  shall  he  the  gross  di- 

23  reet    written    premium    received    on    all    Insurers   on 

24  business  in  all  Compacting  States.  Kach  Compacting 

25  State's    Portion    shall    be    funded    as   designated    bv 
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1  that  State's  legislature.  In  no  event  shall  an  Insur- 

2  er's    assessment    be    less    than    $50    or    more    than 

3  $25,000;  provided,  that  affiliated  Insurers'  combined 

4  assessments  shall  not  exceed  $50,000.  I'pon  the  re- 

5  quest  of  an  Insurer,  the  Commission  may  exempt  or 

6  defer  the  assessment  of  any  Insurer,  if  such  assess- 

7  merit  would   cause   the   Insurer's    financial    impair- 

8  merit. 

9  "b.  These  assessments  shall  not  be  used  to  pay 

10  any  costs  or  expenses  incurred  by  the  Commission 

1 1  and  its  staff  acting  as   Receiver  of  Estates.   Such 

12  costs  and  expenses  shall  be  paid  as  administrative 

13  expenses  from  the  assets  of  the  Estates  as  provided 

14  by  law,  except   as  othenvise  provided   in   this  Com- 

15  pact, 

16  "c.   Each   Insurer  authorized  to  do  business  in 

17  a  Compacting  State  shall  timely  pay  assessments  to 

18  the  Commission.    Failure   to   pay  such   assessments 

19  shall  not  be  "rounds  for  the  revocation,  suspension 

20  or  denial  of  an   Insurer's  authority  to  do  business, 

21  but  shall  subject  the  Insurer  to  suit  by  the  Cnmmis- 

22  sion  for  recovery  of  any  assessment  due.  attorneys' 

23  fees  and  costs,  together  with  interest   from  the  date 

24  tlie  assessment    is  due  at    a    rate  of   10   percent    per 

25  annum,   and   to  civil   forfeiture   in  an   amount    to  be 
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1  determined  by  the  Commissioner  of  that  Compacting 

2  State  in  which  the  Insurer  received  the  greatest  pre- 

3  mium  in  the  year  next  preceding  the  fust  year  for 

4  which  the  Insurer  shall  be  delinquent  in  payment  of 

5  assessments. 

6  "4.  The  Commission  shall  be  reimbursed  in  the  fol- 

7  lowing  manner  for  the  costs  and  expenses  incurred  by  the 

8  Commission  and  its  staff  acting  as  Receiver  of  Estates  to 

9  the  extent  that  an  Insurer's  assets  may  be  insufficient  for 

10  the  effective  administration  of  its  Estate: 

1 1  "a.  if  the  Insurer  is  domiciled  in  a  Compacting 

12  State,  the  Estate  shall  be  closed  unless  that  Com- 

13  pacting  State  makes  provisions  for  reimbursing  the 

14  Commission;  and 

15  "b.  if  the  Insurer  is  unauthorized  to  do  busi- 

16  ness  in  a  Compacting  State  or  if  the  Insurer  is  dom- 

17  iciled  in  a  Non-compacting  State  and  subject  to  an- 

18  ciliary  receivership,  then  the  Commission  and  such 

19  State    shall    make    provisions    for    reimbursing    the 

20  Commission  prior  to  the  Commission  becoming  lie- 

21  ceiver  of  such  Insurer. 

22  "5.  To  fund  the  cost  of  the  initial  operations  of  the 

23  Commission  until  its  first  annual  budget  is  adopted  and 

24  related  assessments  have  been  made,  contributions  from 

25  Compacting  States  and  others  may  be  accepted  and  a  one 
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1  time  assessment  on  Insurers  doing  a  direct  insurance  busi- 

2  ness  in  the  Compacting  States  may  be  made  not  to  exceed 

3  $450  per  Insurer. 

4  "6.  The  Commission's  adopted  budget  for  n  fiscal 

5  year  shall  not  be  approved  until  it  has  been  subject  to  no- 

6  tiee  and  comment  as  set  forth  in  Article  VII  of  this  Com- 

7  pact.  The  budget  shall  determine  the  amount  of  the  an- 

8  nual  assessment.  The  Commission  may  accumulate  a  net 

9  worth  not  to  exceed  thirty  percent  of  its  then  annual  cost 

10  of  operation  to  provide  for  contingencies  and  events  not 

11  contemplated.  These  accumulated  funds  shall  be  held  sep- 

12  arately  and  shall  not  be  used  for  any  other  purpose.  The 

13  Commission's  budget  may  include  a  provision  for  a  con- 

14  tribution  to  the  Commission's  net  worth. 

15  "7.  The  Commission  shall  be  exempt  from  ;ill  tnx- 

16  ation  in  and  by  the  Compacting  States. 

17  "8.  The  Commission  shall  not  pledge  the  credit  of  any 

18  Compacting  State,  except   by  and  with  the  appropriate 

19  legal  authority  of  that  Compacting  State. 

20  "9.  The  Commission  shall  keep  complete  and  nccu- 

21  rate  accounts  of  nil  its  internal  receipts  (including  grants 

22  and  donations)  and  disbursements  of  nil  funds,  oilier  than 

23  Ixeceivership  assets,  tinder  its  control.  The  internal  I'inan- 

24  rial  accounts  of  the  Commission  shall  be  subject   to  Ihe 

25  accounting  procedures  established  under  its  l»y-la\vs.  The 
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1  financial  accounts  and  reports  including;  the  system  of  in- 

2  temal  controls  and  procedures  of  the  Commission  shall  be 

3  audited  annually  by  an  independent  certified  public  ac- 

4  countant.  Upon  the  determination  of  the  Commission,  but 

5  no  less  frequently  than  every  three  years,  the  review  of 

6  such  independent  auditor  shall  include  a  management  and 

7  performance  audit  of  the  Commission.  The  report  of  such 

8  independent  audit  shall  be  made  available  to  the  public 

9  and  shall  be  included  in  and  become  part  of  the  animal 

10  report  of  the  Commission  to  the  Governors  and  legisla- 

1 1  tures  of  the  Compacting  States.  The  Commission's  inter- 

12  nal  accounts,  any  workpapers  related  to  any  internal  audit 

13  and  any  workpapers  related  to  the  independent  audit,  shall 

14  be  confidential;   provided,   that  such   materials  shall   be 

15  made  available:  (i)  in  compliance  with  the  order  of  any 

16  court  of  competent  jurisdiction;  (ii)  pursuant  to  such  rea- 

17  sonable  Rules  as  the  Commission  shall  promulgate;  and 

18  (iii)   to  any  Commissioner,   Governor  of  a   Compacting 

19  State,  or  their  duly  authorized  representatives. 

20  "10.  No  Compacting  State  shall  have  any  claim  to 

21  or  ownership  of  any  property  held  by  or  vested  in  the  ( 'otn- 

22  mission  or  the  Commission  acting  as  Receiver  or  to  any 

23  other  Commission  funds  held  pursuant  to  the  provisions 

24  of  this  Compact. 
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1  "Artjcle  XI.  Compacting  States,  Effective  Datk 

2  AND  AMENDMENT 

3  "1.  Any  State  is  eligible  to  become  a  Compacting 

4  State. 

5  "2.  The  Compact  shall  become  effective  and  binding 

6  upon  legislative  enactment  of  the  Compact  into  law  by  two 

7  Compacting:  States.  Thereafter,  it  shall  become  effective 

8  and  binding  as  to  any  other  Compacting  State  upon  enact - 

9  ment  of  the  Compact  into  law  by  that  State. 

10  "3.  Amendments  to  the  Compact  may  be  proposed 

11  by  the   Commission   for  enactment    by  the   Compacting 

12  States.  No  amendment  shall  become  effective  and  binding 

13  upon  the  Commission  and  the  Compacting  States  unless 

14  and  until  it  is  enacted  into  law  by  unanimous  consent  of 

15  the  Compacting  States. 

16  "Article  XII.  Withdrawal,  Default  and 

17  Term.1  nation 

18  "section  a.  withdrawal 

19  "1.   Once  effective,   the  Compact  shall   continue  in 

20  force  and  remain  binding  upon  each  and  every  Compacting 

21  State;  provided,  that  a  Compacting  State  may  withdraw 

22  from   the  Compact    ('Withdrawing  State')   by  enacting  a 

23  statute  specifically  repealing  the  statute  which  enacted  the 

24  Compact  into  law. 
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1  "2.  The  effective  date  of  withdrawal  is  the  effective 

2  date  of  the  repeal;  provided,  that  the  repeal  shall  not  apply 

3  to  any  Receiverships,  for  which  the  Commission  is  acting 

4  as  Receiver,  pending  on  the  date  of  the  repeal  except  by 

5  mutual  agreement  of  the  Commission  and  the  Withdraw- 

6  ing  State. 

7  "3.  The  Withdrawing  State  shall  immediately  notify 

8  the  Chairperson  of  the  Commission  in  writing  upon  the 

9  introduction  of  legislation  repealing  this  Compact  in  the 

10  Withdrawing  State. 

11  "4.  The  Commission  shall  notify  the  other  Compact- 

12  ing  States  of  the  Withdrawing  State's  intent  to  withdraw 

1 3  within  sixty  days  of  its  receipt  thereof. 

14  "5.  The  Withdrawing  State  is  responsible  for  all  as- 

15  sessments,  obligations  and  liabilities  incurred  through  the 

16  effective  date  of  withdrawal,  including  any  obligations,  the 

17  performance  of  which  extend  beyond  the  effective  date  of 

18  withdrawal,  except   to  the  extent   those  obligations  may 

19  have  been  released  or  relinquished  by  mutual  agreement 

20  of  the  Commission  and  the  Withdrawing  State.  Not  wit  h- 

21  standing  the  foregoing,  the  Withdrawing  State  is  respon- 

22  sible  for  the  costs  and  expenses  of  its  Instates  subject  to 

23  this  Compact  pending  on  the  date  of  repeal;  the  Commis- 

24  sion  and  the  other  Instates  subject  to  this  Compact  shall 

25  not  bear-  any  costs  and  expenses  related  to  the  Withdraw- 
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1  ing  State's  Estates  unless  otherwise  mutually  agreed  upon 

2  between  the  Commission  and  the  Withdrawing  State. 

3  "(i.  Reinstatement  following  withdrawal  of  any  Com- 

4  pacting  State  shall  occur  upon  the  Withdrawing  State  re- 

5  enacting  the  Compact  or  upon  such  later  date  as  deter- 

6  mined  by  the  Commission. 

7  "section  b.  default 

8  "1.  If  the  Commission  determines  that  any  Compact - 

9  ing  State  has  at  any  time  defaulted  ('Defaulting  State') 

10  in  the  performance  of  any  of  its  obligations  or  responsibil- 

1 1  ities  under  this  Compact,  the  By-laws  or  duly  promulgated 

12  Rules,  all  rights,  privileges  and  benefits  conferred  by  this 

13  Compact  and  any  agreements  entered  into  pursuant   to 

14  this  Compact  shall  be  suspended  from  the  effective  date 

15  of  default  as  fixed  by  the  Commission.  The  grounds  for 

16  default  include,  but  are  not  limited  to,  failure  of  a  Com- 

17  pact  ing  State  to  perform  such  obligations  or  responsibil- 

18  ities  and  any  other  grounds  designated   in   Commission 

19  Rules.  The  Commission  shall  immediately  notify  the  l)e- 

20  faulting  State  in  writing  of  the  Defaulting  State's  suspen- 

21  siou  pending  a  cure  of  the  default.  The  Commission  shall 

22  stipulate  the  conditions  and  the  time  period  within  which 

23  the  Defaulting  State  must  cure  its  default.  If  the  Default- 

24  ing  Stale  fails  to  cure  (lie  default   within  the  time  period 

25  specified   by   the  Coinniission,   the   Defaulting  State  shall 
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1  be  terminated  from  the  Compact  upon  an  affirmative  vote 

2  of  a  majority  of  the  Compacting  States  and  all  rights. 

3  privileges  and  benefits  conferred  by  this  Compact  shall  be 

4  terminated  from  the  effective  date  of  termination. 

5  "2.  Within  sixty  days  of  the  effective  date  of  termi- 

6  nation  of  a  Defaulting  State,  the  Commission  shall  notify 

7  the  Governor  and  the  Majority  and  Minority  Leaders  of 

8  the  Defaulting  State's  legislature  of  such  termination. 

9  "3.  The  termination  of  a  Defaulting  State  shall  apply 

10  to  all  Receiverships,  for  which  the  Commission  is  acting 

11  as  Receiver,  pending  on  the  effective  date  of  termination 

12  except  by  mutual  agreement  of  the  Commission  and  the 

13  Defaulting  State. 

14  "4.  The  Defaulting  State  is  responsible  for  all  assess- 

15  ments,  obligations  and  liabilities  incurred  through  the  ef- 

16  feetive  date  of  termination,  and  is  responsible  for  the  costs 

17  and  expenses  i  via  ting  to  its  Estates  subject  to  this  Com- 

18  pact  pending  on  the  date  of  the  termination.  The  Conuhis- 

19  sion  and  the  other  Estates  subject  to  this  Compact  shall 

20  not  bear  any  costs  or  expenses  relating  to  the  Defaulting 

21  State's  Estates  unless  otherwise  mutually  agreed  upon  be- 

22  tween  the  ( 'ommissioii  and  the  Defaulting  Stale. 

23  "5.  Reinstatement  following  termination  of  any  Com- 

24  pacting  State  requires  both  a  reenactinenl  of  the  Compact 
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1  by  the  Defaulting  State  and  the  approval  of  the  Conunis- 

2  sion  pursuant  to  the  Rules. 

3  "section  c.  dissolution  of  compact 

4  "1.  The  Compact  dissolves  effective  upon  the  date  of 

5  the  withdrawal  or  the  termination  by  default  of  the  Com- 

6  pacting  State  which  reduces  membership  in  the  Compact 

7  to  one  Compacting  State. 

8  "2.  Upon  the  dissolution  of  this  Compact,  the  Com- 

9  pact  becomes  null  and  void  and  shall  be  of  no  further  force 

10  or  effect,  and  the  business  and  affairs  of  the  Commission 

11  shall  be  wound  up  and  any  surplus  funds  shall  be  distrib- 

12  uted  in  accordance  with  the  By-laws. 

13  "Article  XIII.  Severability  and  Construction 

14  "1.  The  provisions  of  this  Compact  shall  be  severable, 

15  and  if  any  phrase,  clause,  sentence  or  provision  is  deemed 

16  unenforceable,  the  remaining  provisions  of  the  Compact 

17  shall  be  enforceable. 

18  '"J.  The  provisions  of  this  Compact  shall  be  liberally 

19  construed  to  effectuate  its  purposes. 

20  "Article  XIV.  IJindinc  Effect  of  Compact  and 

21  Otiieh  Laws 

22  "section  a.  otiieh  laws 

23  "1.   Nothing  herein  prevents  the  enforcement   of  any 

24  other  law  of  a  Compacting  Stale  thai   is  not   inconsistent 

25  with  litis  C pact. 
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1  "2.  All  Compacting  States'  laws  conflict ing  with  this 

2  Compact  arc  superseded  to  the  extent  of  the  conflict. 

3  "SECTION  B.  BINDING  EFFECT  OF  TIMS  COMPACT 

4  "1.  All  lawful  actions  of  the  Commission,  including 

5  all  Rules  and  Operating  Procedures  promulgated  by  the 

6  Commission,  are  binding  upon  the  Compacting  States. 

7  "2.  All  agreements  between  the  Commission  and  the 

8  Compacting  States  are  binding  in  accordance4  with  their 

9  terms. 

10  "3.  Upon  the  request  of  a  party  to  a  conflict  over 

11  meaning  or  interpretation  of  Commission   actions,   and 

12  upon  a  majority  vote  of  the  Compacting  States,  the  Com- 

13  mission  may  issue  advisory  opinions  regarding  such  mean- 

1 4  ing  or  interpretation . 

15  "4.  In  the  event  any  provision  of  this  Compact  ex- 

16  coeds  the  constitutional  limits  imposed  on  the  legislature 

17  of  any  Compacting  State,  the  obligations,  duties,  powers 

18  or  jurisdiction  sought  to  be  conferred  by  such  provision 

19  upon  the  Commission  shall  be  ineffective  and  such  obliga- 

20  tions,  duties,  powers  or  jurisdiction  shall  remain  in  the 

21  Compacting  State  and  shall  be  exercised  by  the  agency 

22  thereof  to  which  such  obligations,  duties,  powers  or  juris- 

23  diction  are  delegated  by  law  in  effect  at  the  time  this  Coin- 

24  pact  becomes  effective.". 
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1  SEC.  2.  RIGHT  TO  ALTER,  AMEND,  OR  REPEAL. 

2  The  right  to  alter,  amend,  or  repeal  this  joint  rcsohi- 

3  tion  is  hereby  expressly  reserved.  The  consent  granted  by 

4  this  joint  resolution  shall  not  be  construed  as  impairing 

5  or  in  any  manner  affecting  any  right  or  jurisdiction  of  the 

6  United  States  in  and  over  the  subject  of  the  compact. 

7  SEC.  3.  SEVERABILITY. 

8  If  any  pail  or  application  of  this  compact,  or  legisla- 

9  tion  enabling  the  compact,  is  held  invalid,  the  remainder 

10  of  the  compact  or  its  application  to  other  situations  or  per- 

1 1  sons  shall  not  be  affected. 

1 2  SEC.  4.  INCONSISTENCY  OF  LANGUAGE. 

13  The  validity  of  this  compact  shall  not  be  affected  by 

14  any  insubstantial  difference  in  its  form  or  language  as 

15  adopted  by  the  various  States. 

O 
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Mr.  Gekas.  Our  first  witness  is  State  Senator  Leo  Fraser,  Jr.,  of 
New  Hampshire,  who  was  the  former  president  of  the  National 
Conference  of  Insurance  Legislators.  He  has  cosponsored  the  legis- 
lation which  resulted  in  the  adoption  of  the  Interstate  Insurance 
Receivership  Compact  in  New  Hampshire.  Thus  far,  New  Hamp- 
shire, California,  Illinois,  Michigan,  and  Nebraska  are  the  members 
of  this  compact.  Senator  Fraser  will  begin  the  testimony  at  this 
time,  and  he  is  accorded  5  minutes. 

Mr.  Fraser  Thank  you,  Mr.  Chairman 

Mr.  Gekas.  We  will  suspend  the  hearing  on  the  receivership  com- 
pact. 

[Whereupon,  the  subcommittee  proceeded  to  other  business,  a 
markup  session.! 

Mr.  Gekas.  We  will  proceed  to  the  testimony  of  Senator  Fraser. 

STATEMENT  OF  LEO  W.  FRASER,  JR.,  NEW  HAMPSHIRE  STATE 
SENATOR 

Mr.  Fraser  Mr.  Chairman,  and  members  of  the  Commercial  and 
Administrative  Law  Subcommittee,  my  name  is  Senator  Leo  W. 
Fraser,  Jr.,  and  it  is  my  privilege  to  represent  the  people  of  Alton, 
Barnstead,  Farmington,  Gilford,  Gilmanton,  the  city  of  Laconia, 
New  Durham,  Pittsfield,  and  Strafford  in  the  New  Hampshire 
State  Senate. 

I  appreciate  the  opportunity  to  appear  before  you  today  to  dis- 
cuss legislation  that  would  provide  congressional  consent  for  the 
Interstate  Insurance  Receivership  Compact.  Early  in  1995,  I  intro- 
duced and  served  as  lead  sponsor  of  the  Interstate  Insurance  Re- 
ceivership Compact  in  the  State  of  New  Hampshire.  Later  that 
year,  New  Hampshire  became  the  first  State  in  which  the  compact 
legislation  became  effective.  The  compact  legislation  is  now  law  in 
four  additional  States  as  well,  those  States  being  California,  Illi- 
nois, Michigan,  and  Nebraska. 

As  president  of  the  National  Conference  of  Insurance  Legislators, 
NCOIL,  I  was  involved  with  the  effort  from  the  beginning.  I've  had 
the  opportunity  to  work  with  legislators  representing  States  across 
the  country  and  with  State  insurance  regulators  representing  the 
National  Association  of  Insurance  Commissioners  Midwest  Zone  in 
the  development  of  this  compact  legislation.  The  fruit  of  that  enter- 
prise is  the  Interstate  Insurance  Receivership  Compact  which  has 
been  adopted  by  five  States  and  which  is  now  embodied  in  H.J. 
Res.  189.  The  compact  would  help  States  to  coordinate  their  activi- 
ties with  regard  to  receiverships  and  to  marshall  more  effectively 
and  more  evenhandedly  the  assets  of  insurers  in  receivership. 

Today,  I  testify  in  enthusiastic  support  of  H.J.  Res.  189.  In  so 
testifying,  I  speak  not  only  for  myself,  but  for  legislators  active  in 
NCOIL,  an  organization  representing  State  lawmakers.  NCOIL  leg- 
islators are  active  members  of  the  committee  responsible  for  the 
regulation  of  insurance  in  their  respective  legislative  houses  in 
States  across  the  country.  H.J.  Res.  189  would  grant  explicit  con- 
gressional consent  to  the  Interstate  Insurance  Receivership  Com- 
pact. Importantly,  the  bill  would  leave  the  decision  to  enact  the 
compact  where  it  belongs — with  the  States.  The  resolution  is  con- 
sistent with  the  delegation  of  responsibility  for  the  regulation  of 
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the  business  of  insurance  to  the  States  under  the  oversight  of  Con- 
gress as  envisioned  in  McCarran -Ferguson  in  1945. 

The  Interstate  Insurance  Receivership  Compact  is  the  product  of 
considerable  effort  by  a  large  number  of  State  officials.  It  has  been 
developed  in  an  open  and  public  process.  That  process  has  included 
more  than  a  dozen  NCOIL  public  meetings  and  hearings  across  the 
country.  It  has  been  examined  prior  to  enactment  at  public  hear- 
ings by  legislative  bodies  in  Concord,  Sacramento,  Springfield,  Lan- 
sing, and  Lincoln.  Participants  in  the  process  included  representa- 
tives of  the  executive  and  legislative  branches  of  State  and  Federal 
governments,  members  of  insurance  organizations,  and  representa- 
tives of  academic  institutions. 

The  Interstate  Insurance  Receivership  Compact  meets  a  public 
need.  It  is  designed  to  help  consumers  and  businesses  whose  insur- 
ance companies  have  been  found  insolvent.  It  will  bring  about  the 
development  of  orderly,  efficient,  and  cost-effective  insurer  receiver- 
ship operations.  The  rather  cumbersome  disposition  of  multistate 
insurer  insolvencies  has  long  been  a  target  of  critics  of  State  insur- 
ance regulation.  According  to  the  General  Accounting  Office,  when 
a  multistate  insurer  becomes  insolvent,  differences  in  State  laws 
can  result  in  unequal  treatment  of  policyholders  of  the  same  failed 
insurer. 

The  U.S.  Advisory  Commission  on  Intergovernmental  Relations 
has  strongly  urged  States  to  enter  into  interstate  compacts  to  as- 
sure uniform  application  of  appropriate  rules  and  procedures  re- 
garding insolvencies.  The  Interstate  Insurance  Receivership  Com- 
pact has  also  been  included  on  the  list  of  suggested  legislation  by 
the  Council  of  State  Governments. 

The  Interstate  Insurance  Receivership  Compact  will  produce  con- 
siderable savings.  It  will  overcome  costly  gaps  and  uneven  treat- 
ment of  policyholders  of  insolvent  insurers.  It  will  reduce  costly  dis- 
putes and  litigation  between  parties  in  different  States.  It  will  fa- 
cilitate the  prompt  and  full  payment  of  legitimate  insurance  claims 
owed  to  policyholders  by  insolvent  multistate  insurers.  Adoption  of 
H.J.  Res.  189  would  reinforce  the  very  important  idea  that  Con- 
gress, in  keeping  with  the  McCarran-Ferguson  Act,  supports  State 
initiatives  aimed  at  addressing  problems  in  areas  where  the  States 
have  primacy. 

Mr.  Chairman,  for  those  reasons,  I  strongly  urge  you  to  support 
H.J.  Res.  189.  I  thank  you  for  the  opportunity  to  testify  this  morn- 
ing, and  I  would  be  happy  to  answer  any  questions  that  you  may 
have. 

[The  prepared  statement  of  Mr.  Fraser  follows:] 

Prepared  Statement  of  Hon.  Leo  W.  Fraser  Jr.,  a  Senator  in  Congress  From 
the  State  of  New  Hampshire 

Mr.  Chairman  and  Members  of  the  Commercial  and  Administrative  Law  Sub- 
committee, my  name  is  Senator  Leo  W.  Fraser,  Jr.  It  is  my  privilege  to  represent 
the  people  of  Alton,  Barnstead,  Farmington,  Gilford,  Gilmanton,  Laconia,  New  Dur- 
ham, Pittsfield  and  Stratford  in  the  New  Hampshire  State  Senate.  I  appreciate  the 
opportunity  to  appear  before  you  today  to  discuss  legislation  that  would  provide 
Congressional  consent  for  the  Interstate  Insurance  Receivership  Compact. 

Early  in  1995,  I  introduced  and  served  as  lead  sponsor  of  the  Interstate  Insurance 
Receivership  Compact  bill  in  the  New  Hampshire  Senate.  Later  that  year,  New 
Hampshire  Decame  the  first  state  in  which  the  compact  legislation  became  effective. 
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The  compact  legislation  is  now  law  in  four  additional  states  as  well — California,  Illi- 
nois, Michigan,  and  Nebraska. 

As  President  of  the  National  Conference  of  Insurance  Legislators  (NCOIL).  I  was 
involved  with  this  effort  from  the  beginning.  I  have  had  the  opportunity  to  work 
with  legislators  representing  states  across  the  country  and  with  state  insurance  reg- 
ulators representing  the  National  Association  of  Insurance  Commissioners  Midwest 
Zone,  in  the  development  of  compact  legislation.  The  fruit  of  that  enterprise  is  the 
Interstate  Insurance  Receivership  Compact,  which  has  been  adopted  by  the  five 
states  and  which  is  now  embodied  in  H.J.R.  189.  The  Compact  would  help  states 
to  coordinate  their  activities  with  regard  to  receiverships  and  to  marshall  more  ef- 
fectively and  more  even-handedly  the  assets  of  insurers  in  receivership. 

Today,  I  testify  in  enthusiastic  support  of  H.J.R.  189.  In  so  testifying,  I  speak  not 
only  for  myself  but  for  legislators  active  in  NCOIL,  an  organization  representing 
state  lawmakers.  NCOIL  legislators  are  active  members  of  the  committee  respon- 
sible for  the  regulation  of  insurance  in  their  respective  legislative  houses  in  states 
across  the  country. 

H.J.R.  189  would  grant  explicit  Congressional  consent  to  the  Interstate  Insurance 
Receivership  Compact.  Importantly,  the  bill  would  leave  the  decision  to  enact  the 
compact  where  it  belongs — with  the  states.  The  Resolution  is  consistent  with  the 
delegation  of  responsibility  for  the  regulation  of  the  business  of  insurance  to  the 
states  under  the  oversight  of  Congress  as  envisioned  in  the  McCarran-Ferguson  Act 
of  1945. 

The  Interstate  Insurance  Receivership  Compact  is  the  product  of  considerable  ef- 
fort by  a  large  number  of  state  officials.  It  has  been  developed  in  an  open  and  public 
process.  That  process  has  included  more  than  a  dozen  NCOIL  public  meetings  and 
hearings  across  the  country.  It  has  been  examined  prior  to  enactment  at  public 
hearings  by  legislative  bodies  in  Concord,  Sacramento,  Springfield,  Lansing,  and 
Lincoln.  Participants  in  the  process  included  representatives  of  the  executive  and 
legislative  branches  of  the  state  and  federal  governments,  members  of  insurance  or- 
ganizations, and  representatives  of  academic  institutions. 

The  Interstate  Insurance  Receivership  Compact  meets  a  real  public  need.  It  is  de- 
signed to  help  consumers  and  businesses  whose  insurance  companies  have  been 
found  insolvent.  It  will  bring  about  the  development  of  orderly,  efficient,  and  cost- 
effective  insurer  receivership  operations.  The  rather  cumbersome  disposition  of 
multistate  insurer  insolvencies  has  long  been  a  target  of  critics  of  state  insurance 
regulation.  According  to  the  General  Accounting  Office  (GAO),  when  a  multistate  in- 
surer becomes  insolvent,  differences  in  state  laws  can  result  in  unequal  treatment 
of  policyholders  of  the  same  failed  insurer.  The  U.S.  Advisory  Commission  on  Inter- 
governmental Relations  (ACIR)  has  strongly  urged  states  to  enter  into  interstate 
compacts  to  assure  uniform  application  of  appropriate  rules  and  procedures  regard- 
ing insolvencies.  The  Interstate  Insurance  Receivership  Compact  has  also  been  in- 
cluded on  the  list  of  "Suggested  Legislation"  by  the  Council  of  State  Governments. 

The  Interstate  Insurance  Receivership  Compact  will  produce  considerable  savings. 
It  will  overcome  costly  gaps  and  uneven  treatment  of  policyholders  of  insolvent  in- 
surers. It  will  reduce  costly  disputes  and  litigation  between  parties  in  different 
states.  It  will  facilitate  the  prompt  and  full  payment  of  legitimate  insurance  claims 
owed  to  policyholders  by  insolvent  multistate  insurers. 

Adoption  of  H.J.R.  189  would  reinforce  the  very  important  idea  that  Congress,  in 
keeping  with  the  McCarran-Ferguson  Act,  supports  state  initiatives  aimed  at  ad- 
dressing problems  in  areas  where  the  states  have  primacy. 

For  these  reasons.  I  strongly  urge  you  to  support  H.J.R.  189.  I  thank  you  for  the 
opportunity  to  testify  this  morning,  and  I  would  be  happy  to  answer  any  questions 
that  you  may  have. 

Mr.  Gekas.  We  thank  the  gentleman.  Your  written  statement 
will  be  included  for  the  record  without  objection.  We  will  reserve 
the  right  to  pose  some  questions  to  you  following  the  testimony  of 
Mr.  Lange,  who  is  the  director  of  the  Department  of  Insurance  for 
the  State  of  Nebraska  and  Chairman  of  the  Interstate  Insurance 
Receivership  Compact  Commission,  which  is  the  main  impetus  for 
this  resolution. 

Mr.  Lange. 
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STATEMENT  OF  ROBERT  G.  LANGE,  DIRECTOR  OF  INSUR- 
ANCE, STATE  OF  NEBRASKA,  AND  CHADIMAN,  INTERSTATE 
INSURANCE  RECEIVERSHD?  COMPACT  COMMISSION 

Mr.  Lange.  Mr.  Chairman,  and  members  of  the  subcommittee, 
thank  you  for  the  opportunity  to  testify  before  you  today. 

As  you've  indicated,  my  name  is  Robert  Lange.  I  am  the  director 
of  Insurance  for  the  State  of  Nebraska  and  Chairman  of  the  Inter- 
state Insurance  Receivership  Compact  Commission.  Nebraska  was 
one  of  the  first  two  States  to  pass  this  legislation  into  law. 

I'm  here  to  testify  in  favor  of  H.J.  Res.  189.  Attached  to  my  testi- 
mony is  a  letter  from  our  Governor,  The  Honorable  Ben  Nelson,  to 
the  chairman  of  the  Judiciary  Committee,  The  Honorable  Henry  J. 
Hyde,  which  represents  Governor  Nelson's  full  support  of  both  the 
Interstate  Insurance  Receivership  Compact  and  H.J.  Res.  189, 
which  will  further  the  goals  of  the  compact. 

The  purpose  of  the  compact  is  to  enhance  the  ability  of  States  to 
fulfill  their  responsibilities  as  regulators  of  the  business  of  insur- 
ance. As  Chairman  of  the  Commission,  I  will  provide  you  with  a 
brief  overview  of  the  operations  of  the  compact.  The  Receivership 
Compact  is  designed  to  perform  several  functions.  First,  to  coordi- 
nate the  activity  of  receivers,  ancillary  receivers,  and  guaranty 
funds;  second,  to  provide  a  mechanism  distributing  information  re- 
lating to  receiverships  on  a  timely  basis;  third,  to  provide  oversight 
of  receivership  administration;  fourth,  to  set  standards  for  receivers 
and  their  staffs;  fifth,  to  provide  a  mechanism  for  the  issuance  of 
uniform  receivership  statutes  and  operating  procedures,  and  sixth, 
to  arbitrate  disputes  among  insurance  receivers. 

Any  State  is  eligible  to  be  a  member  of  the  compact.  The  compact 
establishes  the  Interstate  Insurance  Receivership  Commission, 
which  is  a  nonprofit,  nontaxable  corporation  made  of  up  represent- 
atives of  each  of  the  States  that  are  party  to  the  compact.  Each 
State  is  a  member  and  has  one  vote.  The  Commission  has  rule- 
making authority.  Once  adopted,  the  rules  of  the  Commission  do 
become  law  in  each  of  the  member  States.  The  compact  requires 
that  the  Commission  perform  these  rulemaking  functions  in  con- 
formity with  the  Federal  Administrative  Procedure  Act  and  the 
Federal  Advisory  Committee  Act. 

The  compact  requires  that  the  Commission  issue  uniform  provi- 
sions governing  insurance  receiverships  within  3  years  following  its 
adoption,  which  would  make  it  September  1988.  However,  this  spe- 
cific rule  will  come  into  effect  in  all  compacting  States  only  upon 
its  enactment  by  the  legislatures  of  a  majority  of  the  then-compact- 
ing States.  For  all  other  rules  to  be  issued  by  the  Commission,  the 
effective  date  will  be  the  date  specified  in  the  rule,  and  there  will 
be  requirement  that  the  rule  be  adopted  by  a  majority  of  the  com- 
pacting States'  legislatures. 

The  Commission  is  required  to  issue  rules  establishing  open 
meetings  and  the  accessibility  of  the  Commission  documents  are 
supposed  to  be  consistent  with  Government  in  Sunshine  Act.  Infor- 
mation or  official  records  of  the  Commission  are  available  to  the 
public,  except  for  documents  that  may  be  personal  and  subject  to 
proprietary  interests.  In  such  cases,  the  Commission  is  obligated  to 
give  the  public  notice  of  all  meetings,  and  the  meetings  will  be 
open  to  the  public.  The  Commission  may  close  a  meeting  by  a  two- 
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thirds  vote  under  specified  circumstances  relating  to  protection  of 
privacy,  proprietary  information,  or  information  which  could  ad- 
versely affect  the  stability  of  a  regulated  entity. 

The  compact  fully  honors  the  sovereignty  of  each  member  State 
by  providing  for  a  State  to  opt  out  of  Commission  rules.  There  are 
two  types  of  opt  out  procedures.  The  first  is  that  any  compacting 
State  may  repudiate  a  rule  that  has  been  promulgated  by  the  Com- 
mission if  the  compacting  State  expressly  rejects  the  rule  through 
legislative  enactment  within  2  years  of  its  adoption  by  the  Commis- 
sion. The  second  method  of  opt  out  is  where  a  majority  of  the  com- 
pacting States  may  reject  a  duly  promulgated  Commission  rule 
through  legislation  at  any  time.  A  rejection  by  a  majority  of  the 
compacting  States  will  result  in  the  repeal  of  the  effectiveness  of 
such  rule  in  all  compacting  States. 

In  addition,  the  member  States  are  free  to  propose  amendments 
or  repeal  at  Commission  meetings,  as  well.  Finally,  of  great  impor- 
tance, any  member  State  of  the  compact  may  withdraw  from  the 
compact  by  giving  notice  to  the  other  member  States  and  by  legis- 
latively repealing  the  compact.  In  addition,  all  rules  of  the  compact 
are  subject  to  judicial  review  and  can  be  challenged  by  any  inter- 
ested party  in  a  court  of  competent  jurisdiction.  The  rules  must  be 
supported  by  substantial  evidence  in  the  rulemaking  record. 

The  duties  and  the  powers  of  the  Commission  are  set  forth  in  ar- 
ticle IV  of  the  compact.  The  compact  will  generally  not  operate  as 
a  receiver  of  insolvent  insurers,  but  will  perform  oversight  func- 
tions. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired,  but  the  writ- 
ten statement  will  be  included  for  the  record,  and  perhaps  the  bal- 
ance of  your  statement,  which  we  note  is  about  two  or  three  pages 
yet,  may  come  up  in  one  way  or  another  during  the  questions  we 
might  pose.  But  in  all  events,  all  of  the  statement  will  be  included 
in  the  record. 

Mr.  Lange.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Lange  follows:] 

Prepared  Statement  of  Robert  G.  Lange,  Director  of  Insurance,  and 
Chairman,  Interstate  Insurance  Receivership  Compact  Commission 

Chairman  Gekas,  members  of  the  Subcommittee,  thank  you  for  inviting  me  to  tes- 
tify before  you  today.  My  name  is  Robert  G.  Lange,  and  I  serve  as  Director  of  Insur- 
ance for  the  State  of  Nebraska  and  Chairman  of  the  Interstate  Insurance  Receiver- 
ship Compact  Commission.  Nebraska  was  one  of  the  first  two  states  to  pass  legisla- 
tion enacting  the  Interstate  Insurance  Receivership  Compact. 

I  am  here  today  to  testify  in  favor  of  H.J.  Res.  189.  Attached  to  my  testimony 
is  a  letter  from  our  Governor,  the  Honorable  Ben  Nelson,  to  the  Chairman  of  the 
Judiciary  Committee,  the  Honorable  Henry  J.  Hyde,  which  represents  the  Gov- 
ernor's full  support  of  both  the  Interstate  Insurance  Receivership  Compact  and 
H.J.R.  189,  which  will  further  the  goals  of  the  Compact. 

The  Interstate  Insurance  Receivership  Compact  ("Compact")  is  an  attempt  to  en- 
hance the  ability  of  the  states  to  fulfill  their  responsibilities  as  regulators  of  the 
business  of  insurance.  As  Chairman  of  the  Commission,  I  would  like  to  spend  my 
time  before  this  Subcommittee  providing  an  overview  of  the  operation  of  the  Com- 
pact. Other  matters  relating  to  the  Compact  will  be  addressed  by  the  other  members 
of  our  panel. 

The  Compact  is  designed  to  perform  several  important  functions:  (1)  to  coordinate 
the  activity  of  receivers,  ancillary  receivers,  and  guaranty  funds;  (2)  to  provide  a 
mechanism  for  distributing  information  relating  to  receiverships  on  a  timely  basis; 
(3)  to  provide  oversight  of  receivership  administration;  (4)  to  set  standards  for  re- 
ceivers and  their  staff;  (5)  to  provide  a  mechanism  for  the  issuance  of  uniform  re- 
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ceivership  statutes  and  operating  procedures;  and  (6)  to  arbitrate  disputes  among 
receivers.  Any  state  is  eligible  for  membership  in  the  Compact. 

The  Compact  establishes  an  Interstate  Insurance  Receivership  Commission 
("Commission").  The  Commission  is  a  not-for-profit  non-taxable  corporation,  made 
up  of  representatives  from  each  of  the  states  that  are  parties  to  the  Compact.  Each 
state  is  a  member  and  has  one  vote. 

The  Commission  has  rule-making  authority.  Once  adopted,  the  rules  of  the  Com- 
mission become  law  in  each  of  the  member  states.  The  Compact  requires  that  the 
Commission  perform  rule-making  in  conformity  with  the  principles  of  the  Federal 
Administrative  Procedure  Act  and  the  Federal  Advisory  Committee  Act. 

The  Compact  requires  that  the  Commission  issue  uniform  provisions  governing  in- 
surance receiverships  within  three  years  following  its  adoption.  However,  this  spe- 
cific rule  will  come  into  effect  in  all  compacting  states  only  upon  its  enactment  by 
the  legislatures  of  a  majority  of  the  then-compacting  states.  For  all  other  rules  to 
be  issued  by  the  Commission,  the  effective  date  will  be  the  date  specified  in  the  rule, 
and  there  is  no  requirement  that  the  rule  be  adopted  by  a  majority  of  the  compact- 
ing states'  legislatures. 

The  Commission  is  required  to  issue  rules  establishing  open  meetings  and  acces- 
sibility of  Commission  documents  consistent  with  the  Government  in  the  Sunshine 
Act.  Information  or  official  records  of  the  Commission  will  be  available  to  the  public, 
except  for  documents  that  may  affect  personal  privacy  rights  or  proprietary  inter- 
ests. The  Commission  is  obliged  to  give  public  notice  of  all  meetings,  and  all  meet- 
ings will  be  open  to  the  public.  However,  the  Commission  may  close  a  meeting  by 
a  two  thirds  vote  under  specified  circumstances  relating  to  the  protection  of  privacy, 
proprietary  information,  or  information  which  could  adversely  affect  the  stability  of 
a  regulated  entity.  The  Commission  is  required  to  record  detailed  minutes  of  each 
meeting  and  record  all  votes. 

The  Compact  fully  honors  the  sovereignty  of  each  member  state  by  providing  for 
a  state  to  "opt  out"  of  Commission  rules.  There  are  two  types  of  "opt  outs."  The  first 
is  that  any  compacting  state  may  repudiate  a  rule  that  has  been  promulgated  by 
the  Commission  if  the  compacting  state  expressly  rejects  the  rule  through  legislative 
enactment  within  two  years  of  its  adoption  by  the  Commission.  A  second  type  of 
"opt  out"  is  where  a  majority  of  the  compacting  states  may,  similarly,  reject  a  duly 
promulgated  Commission  rule  through  legislation  at  any  time.  A  rejection  by  a  ma- 
jority 01  compacting  states  will  result  in  the  repeal  of  the  effectiveness  of  such  rule 
in  all  compacting  states.  Furthermore,  and  of  great  importance,  any  member  state 
of  the  Compact  may  withdraw  from  the  Compact  by  giving  notice  to  the  other  mem- 
ber states  and  by  legislatively  repealing  the  Compact. 

All  rules  are  subject  to  judicial  review  upon  challenge  by  any  interested  party  in 
a  court  of  competent  jurisdiction.  The  Compact  requires  that  the  rule  be  overturned 
by  the  court  if  it  is  determined  that  the  Commission's  action  is  not  supported  by 
"substantial  evidence"  in  the  rule-making  record. 

The  duties  and  powers  of  the  Commission  are  set  forth  in  Article  IV  of  the  Com- 
pact. The  Commission  will  not  generally  act  as  a  receiver  of  an  insolvent  insurer, 
but  rather  will  perform  an  oversight  function.  Nonetheless,  the  Commission  may  act 
as  a  receiver  if  requested  to  do  so  by  the  insurance  commissioner  of  the  state  where 
the  receivership  is  located,  or  if  the  appointed  receiver  fails  to  comply  with  the  rules 
of  the  Commission  and  the  Commission  is  appointed  to  act  as  receiver  by  the  state 
court  with  jurisdiction  over  the  receivership. 

Funding  for  the  Compact's  operations  will  be  shared  by  the  insurance  industry, 
which  will  pay  75%,  and  the  Commission,  which  will  pay  25%.  The  assessment  on 
the  industry  will  be  proportionate  to  the  amount  of  business  written  by  each  com- 
pany. Similarly,  the  assessment  to  be  paid  by  a  state  will  be  proportional  to  the 
total  insurance  premiums  written  in  that  state.  An  initial  assessment  of  up  to  $450 
per  insurer  can  be  made  for  the  first  year  of  operation. 

The  Compact  came  into  operation  in  September  of  1995,  when  the  law  became  ef- 
fective in  both  Nebraska  and  New  Hampshire.  The  Compact  is  still  in  its  organiza- 
tional phase,  and  is  progressing  towards  accomplishing  its  responsibilities.  The 
Commission  has  had  a  number  of  meeting  to  appoint  officers,  consider  a  budget,  and 
appoint  an  industry  advisory  committee.  Its  next  meeting  is  scheduled  for  the  end 
of  this  month. 

Insurance  regulation  resides  at  the  state  level  because  of  a  grant  of  authority 
from  Congress  to  the  states.  The  Compact  is  a  logical  development  of  this  state  reg- 
ulatory structure.  While  still  preserving  the  state^based  regulatory  system,  the  Com- 
pact presents  the  opportunity  for  enhanced  coordination  among  the  states  and 
therefore  provides  a  more  efficient,  less  expensive,  and  ultimately  improved  regu- 
latory system  which  is  consistent  with  federal  supremacy  and  the  McCarran-Fer- 
guson  Act. 
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There  is  a  well-established  history  of  utilization  of  interstate  compacts  to  address 
a  variety  of  interstate  problems.  The  Interstate  Insurance  Receivership  Compact  is 
the  first  compact  that  has  been  established  to  specifically  deal  with  an  aspect  of  in- 
surance regulation,  albeit  a  very  narrow  and  focused  one.  The  benefits  of  utilizing 
interstate  compacts  for  this  purpose  have  been  explored  in  detail  in  several  articles 
that  have  been  published  within  the  last  few  years.  I  have  provided  copies  of  these 
articles  with  written  testimony  submitted  to  the  Subcommittee  staff  and  would  ask 
that  my  written  testimony,  including  those  articles,  become  part  of  the  record  of  this 
Subcommittee. 

On  behalf  of  Governor  Ben  Nelson  and  all  other  Nebraskans,  we  thank  you  for 
your  consideration  and  seek  your  support  of  HJ.R.  189. 

[The  attachments  to  Mr.  Lange's  statement  entitled,  "Journal  of 
Insurance  Regulation,"  Winter  1993,  Vol.  12,  No.  2;  Spring  1994, 
Vol.  12,  No.  3;  December  1990,  Vol.  9,  No.  2;  and  Fall  1991,  Vol. 
10,  No.  1,  are  in  the  subcommittee  files.] 
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State  of  Nebraska 


August  26.  1996 

Th*  Honorable  Henry  J.  Hyde 

Chairman,  Bouse  Judiciary  Carnal ttaa  -  -  j 

2110  Bayburn  Building 

Washington,  D.C.   20515 

Dear  E«pir«««nt»tiv«  Byde: 

Nebraska  was  the  first  state  in  the  nation  to  adopt  the 
Interstate  Insurance  Receivership  Compact,  in  1995.   Currently, 
tour  other  states  have  legislatively  adopted  this  compact  as 
well,  including  California,  Illinois,  Michigan,  and  New 
Hampshire.   Any  state  nay  join  the  compact,  alaply  by  adopting  it 
through  their  normal  legislative  process. 

The  compact  was  drafted  by  a  group  of  State  Insurance 
Commissioners  and  State  Legislators  interested  in  insurance 
receivership  issues.   It  is  aimed  at  fostering  interstate 
cooperation  and  uniform  action  by  its  member  states  with  respect 
to  insurance  company  insolvencies.   The  insolvencies  of  sobs 
large  insurance  companies  doing  business  in  many  states  over  the 
past  several  years  illustrated  certain  problems  inherent  in  the 
current  method  of  dealing  with  insurance  conrpasy  insolvencies. 
Seme  states  found  their  citlsens  -  either  policyholders, 
claimants  or  creditors  of  the  insolvent  company  -  disadvantaged 
by  receivership  proceedings  in  the  state  where  the  company 
failed.   There  was  no  meaningful  way  for  such  states  to  gain 
input  into  such  a  receiver ship  proceeding.   Receiverships  were 
sometimes  not  only  unaccountable  and  unfair,  they  received  no 
meaningful  oversight.   Although  nominally  presided  over  by  a 
state  judge,  these  proceedings  tend  to  be  very  complicated  and 
out  of  the  mainstream  of  judicial  experience. 

The  Interstate  Insuranoe  Beeeivership  Compact  was  intended  to 
remedy  these  shortcomings,  yet  do  so  through  the  cooperative 
efforts  of  the  states,  without  the  necessity  of  substantive 
federal  intervention. 

The  explicit  consent  of  Congress  would  be  of  great  assistance  to 
us  in  implementing  this  Interstate  compact  and  securing  its 
benefits  for  our  citiaens.   I  understand  that  Congressman  Carlos 
Moorhead  will  be  introducing  a  resolution  granting  such 
Congressional  eonsent.   Please  assist  us  in  securing  approval  of 
this  legislation.  Thank  you. 


Sincerely, 


Governor    C*' 


Ill 

Interstate  Insurance  Receivership  Commission 

Members 

222  Merchandise  Mart  PUaa  California  Coim  */c/?» 

State  1450  Illinois  Ptmr  OaUaxa 

Chicago,  Illinois  «4M  Michigan  dvTCaUMtv 

312/06-9300  Nebraska  *****  l*~ «« 

312/836-1944  FAX  N 


Ansa*  29.  1996 


The  Honorable  Carlos  J.  Moorhead 

Member  of  Congress 

27th  District  of  California 

Room  2346.  Rayburn  House  Office  Building 

Washington,  DC  20515-0527 

RE:       Interstate  Insurance  Receivership  Compact 

Dear  Congressman  Moorhead: 

Thank  you  for  your  letter  of  August  7,  1996,  regarding  a  Joint  Resolution  of  Congress  which 
you  plan  to  introduce  after  the  summer  recess.  This  resolution,  which  would  replace  the  current 
HJR  100,  would  grant  the  explicit  consent  of  Congress  to  the  Interstate  Insurance  Receivership 
Compact  CIRC).  As  Chairman  of  the  Commission  created  by  the  IIRC,  I  am  very  appreciative  of 
your  support.  I  believe  that  the  IIRC  has  much  to  offer  the  states  in  fulfilling  then-  responsibilities 
for  initiating  receiverships  and  administering  the  estates  of  insolvent  insurance  companies.  As  I'm 
sure  you  are  aware,  the  IIRC  has  been  in  effect  and  operating  for  nearly  a  year.  Many  of  the 
preliminary  organizing  activities  of  the  Commission  have  been  accomplished,  and  we  are  proceeding 
to  carry  out  the  important  tasks  mandated  to  the  Commission  by  the  Compact. 

The  URC  held  its  latest  meeting  in  Omaha,  Nebraska,  on  August  9.  1996.  At  that  meeting, 
I  was  authorised  by  the  other  Commission  members  (representing  California.  Illinois.  Michigan, 
and  New  Hampshire,  in  addition  to  Nebraska)  to  express  to  you  the  support  and  appreciation  of  the 
entire  Commission  for  introducing  thai  Joint  Congressional  TTuiiiIiii"  in 

As  the  Director  of  Insurance  for  the  State  of  Nebraska,  I  would  Eke  to  offer  any  assistance  I 
can  to  you  in  your  efforts  to  secure  passage  of  this  resolution  by  the  104th  Congress.  I  would  be 
available  for  testimony,  if  that  would  be  helpful,  at  any  hearings  which  might  be  scheduled.  I 
would  be  glad  to  arrange  for  a  statement  or  possibly  testimony  from  Governor  Nelson  supporting 
this  resolution,  as  welL  Thank  you  again  for  your  help  and  support.  I  look  forward  to  hearing  from 
you  further. 


Youujruly.  -^~    -\ 


ROBERT  G.LANGE 


> 


RGL:hb 


cc:         E.  Benjamin  Nelson,  Governor 
Commission  Members 
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Mr.  Gekas.  Mr.  Lange,  the  actions  that  you  have  taken  thus  far 
as  member  States  of  the  Commission,  are  they  valid  even  though 
we  haven't  yet  had  the  consent  of  the  Congress  to  it?  Do  you  con- 
sider them  as  working,  as  being  in  working  order? 

Mr.  Lange.  Mr.  Chairman,  our  research  indicates  that  we  believe 
that  congressional  consent,  although  desirable,  is  not  required 
under  the  precedence  set  up  by  the  Supreme  Court  and  under  the 
language  that  is  contained  in  this  particular  compact. 

Mr.  Gekas.  That's  exactly  my  notion  on  that,  and  I  was  going  to 
ask  Senator  Fraser  if  he  believes  that  if  we,  in  the  Congress,  would 
repeal  McCarran-Ferguson,  which  has  been  threatened  several 
times  or  at  least  there  has  been  a  threat  of  severe  modification  of 
it,  it  is  my  judgment — I  don't  know  if  you  agree,  Senator — that  that 
would  not  affect  the  conclusion  of  a  compact  among  the  States, 
even  without  the  umbrella  of  McCarran-Ferguson.  Do  you  concur 
with  that? 

Mr.  Fraser  I  think  that's  probably  correct,  Mr.  Chairman.  I'm 
frightened  to  think  of  the  idea  of  repealing  McCarran-Ferguson. 

Mr.  Gekas.  Yes,  exactly.  We  have  opposed  it  in  this  subcommit- 
tee, from  which  it  emanates  from  time  to  time.  Counsel  will  recall, 
I  believe,  that  in  the  late  1980's  that  came  up  for  consideration  sev- 
eral times,  but,  like  you,  we  dread  the  day  that  even  a  proposition 
to  that  effect  may  come  before  our  subcommittee.  But  I  do  believe 
that  the  strength  of  this  compact,  which  you  have  envisioned  here 
and  which  will  be  the  subject  of  our  consent,  can  work  even  as  it 
has  up  to  now,  even  if  we  don't  approve  it  promptly. 

The  lady  from  California  is  recognized. 

Ms.  Lofgren.  Thank  you,  Mr.  Chairman.  I  agree  with  your  com- 
ment, but  I  would  ask  the  senator  or  the  other  witness  that  al- 
though the  compact  may  be  sustained  without  congressional  action, 
certainly  congressional  consent  would  preclude  any  collateral  at- 
tack on  this  and  would  make  this  a  sounder  proposal,  don't  you 
think? 

Mr.  Lange.  Yes,  Congresswoman.  I  believe  the  congressional  con- 
sent, obviously,  would  be  the  best  of  all  circumstances  and  would 
dissipate  that  issue  entirely.  In  the  alternative,  a  determination  by 
Congress  that  consent  is  not  necessary  would  be  the  next  best  situ- 
ation, we  believe. 

Ms.  Lofgren.  OK  Thank  you. 

Mr.  Gekas.  We  thank  the  lady. 

The  record  will  remain  open  for  submission  of  statements  from 
individuals,  such  as  Peter  G.  Gallanis,  the  special  deputy  director 
of  the  State  of  Illinois,  and  others  who  might  wish  to  do  so.  We  en- 
courage the  senator  and  Mr.  Lange  to  encourage  their  colleagues 
to  supplement  the  record  with  additional  supporting  statements. 

With  that,  having  noted  that  the  gentleman  from  South  Carolina 
does  not  have  any  questions,  we  adjourn  this  hearing. 

Mr.  Fraser  Thank  you. 

Mr.  Lange.  Thank  you. 

Mr.  Gekas.  The  hearing  is  adjourned. 

[Whereupon,  at  10:50  a.m.,  the  subcommittee  adjourned.] 
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Material  Submitted  for  the  Hearing 
statement  of  peter  g.  gallanis,  special  deputy  receiver 

state  of  illinois 

to  the  commercial  and  administrative  law  subcommittee 

of  the  u.s.  house  of  representatives 

September  18,  1996 


Chairman  Gekas,  and  members  of  the  Subcommittee,  I  am  Peter  G.  Gallanis,  Special 
Deputy  Receiver  for  the  State  of  Illinois.  Illinois  is  a  member  of  the  Interstate  Insurance 
Receivership  Compact  ("IIRC").  My  testimony  today  is  in  support  of  H.J.R.  189.  Attached  to 
this  testimony  is  a  letter  from  Illinois  Governor  Jim  Edgar,  who  is  also  a  supporter  of  the  IIRC. 

The  United  States  has  a  large  number  of  licensed  insurance  companies  compared  to  other 
advanced  industrial  economies,  with  approximately  six  thousand  companies  presently  licensed. 
In  relation  to  the  total  number  of  United  States  insurers,  the  total  number  of  insurer  insolvencies 
has  been  relatively  small.  However,  in  the  past  decade,  an  increasing  number  of  large  multistate 
insolvencies  have  presented  new  problems  and  challenges  in  receivership  administration. 

The  IIRC  represents  the  efforts  of  many  of  the  affected  constituencies  to  identify  and 
respond  to  the  deficiencies  of  the  current  system  for  handling  multistate  insolvencies,  while 
retaining  the  accumulated  expertise  and  preserving  the  working  parts  of  the  infrastructure  that 
has  developed  at  the  state  level.  These  constituencies  (which  included  state  insurance 
commissioners,  legislators  with  insurance  expertise,  insurers,  and  state  guaranty  associations) 
determined  that  the  best  way  to  preserve  and  improve  upon  the  strengths  of  the  current  state- 
based  system  was  to  create  an  interstate  compact.  Interstate  compacts,  which  are  expressly 
recognized  by  the  United  States  Constitution,  have  a  rich  history  of  success  in  resolving  interstate 
problems  extending  back  to  colonial  days. 
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In  1993,  a  drafting  group  and  advisory  committee  were  created  to  consider  the  views  and 
ideas  of  insurance  regulators,  federal  and  state  legislators,  insurance  industry  representatives, 
academics,  and  related  organizations.  A  compact  was  then  designed  to  promote  and  develop 
uniform,  efficient  insurance  receivership  operations  through  the  establishment  of  an  Interstate 
Insurance  Receivership  Commission  ("the  Commission").  New  Hampshire  was  the  first  state  to 
adopt  the  Compact  on  July  23,  1995,  followed  by  Nebraska,  Illinois,  California,  and  Michigan. 
Several  other  state  legislatures  are  also  currently  considering  adoption  of  the  compact. 

The  Commisssion  convened  its  first  meeting  on  February  8,  1996.  Over  the  past  several 
months  it  has  developed  and  adopted  by-laws,  operating  rules  and  procedures,  and  has  begun 
implementing  its  charge  to  (i)  promulgate  a  uniform  receivership  act,  (ii)  monitor  and  provide 
oversight  of  receiverships,  (iii)  serve  as  a  clearinghouse  of  relevant  information,  (iv)  provide  a 
forum  for  the  resolution  of  disputes  involving  member  state  receivers,  (v)  provide  training  and 
other  resources  for  receivership  personnel,  (vi)  act  as  receiver  of  estates  in  designated  cases,  and 
(vii)  promulgate  rules  that  are  binding  on  member  states  through  an  administrative  rulemaking 
process  that  preserves  the  right  of  the  states  to  reject  a  proposed  rule. 

The  IIRC  enhances  the  ability  of  the  states  to  administer  large  multistate  receiverships 
fairly,  efficiently,  and  with  uniformity.  It  retains  the  expertise  of  state  regulators,  receivers,  and 
guaranty  fund  personnel  and  preserves  what  has  proven  to  work  at  the  state  level.  Your  support 
of  the  IIRC  will  acknowledge  this  high  level  of  cumulative  state  expertise  and  encourage  its 
continued  development.  Your  support  of  H.J.R.  189  will  assist  states  in  discharging  their 
responsibilities  for  insurance  receivership  regulation  and  administration  at  the  highest  professional 
level,  and  will  strengthen  the  states'  capacity  and  capability  to  improve  state  government. 

On  behalf  of  Governor  Edgar  and  the  citizens  of  Illinois,  1  thank  you  for  the  opportunity 
to  give  this  testimony  to  the  Subcommittee  and  seek  your  support  of  the  Interstate  Insurance 
Receivership  Compact  and  H.J.R.  189. 
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State  of  Illinois 

Office  of  the  Governor 

Springfield  «a7oe 
September  16, 1996 


Honorable  Henry  J.  Hyde 
United  States  Congressman 
2110  Rayburn  House  Office  Building 
Washington,  D.C  20515 

Dear  Congressman  Hyde: 

Last  year,  Illinois  adopted  the  Interstate  Insurance  Receivership  Compact  We  hire  been  joined 
by  California,  Michigan,  Nebraska,  and  New  Hampshire.  The  Compact  is  open  to  all  states  for 
membership,  the  only  requirement  being  adoption  by  the  state  legislature.  I  am  most  interested  in 
receiving  the  explicit  consent  of  Congress  for  this  interstate  Compact,  and  hereby  request  your 
assistance  In  securing  such  consent 

The  Compact  is  the  result  of  a  unique  cooperative  effort  between  legislator*  and  professional 
state  insurance  regulators  to  improve  the  performance  of  the  current  state-by -state  system  of 
receivership  proceedings  for  insolvent  multi-state  insurance  companies.  The  Compact  offers  a  number 
of  benefits  to  the  states,  the  insurance  industry,  and  insurance  consumers.  It  provides  for  uniformity  in 
receivership  laws  and  procedures  to  insure  consistent  and  equal  treatment  of  policyholders  and  other 
claimants.  It  provides  a  mechanism  for  meaningful  oversight  of  and  accountability  by  the  domiciliary 
receiver,  allowing  significant  involvement  in  the  receivership  process  by  other  states  whose  atitens  are 
policyholders  and  claimants  of  the  insolvent  insurer.  It  should  effectuate  a  more  dynamic  and  efficient 
receivership  process  that  will  assure  that  all  creditors  receive  maximum  distributions  as  soon  as 


The  Interstate  Insurance  Receivership  Compart  was  drafted  by  State  Insurance  Commissioners 
and  State  Legislators  to  address  problems  and  provide  solutions.  Since  its  establishment  in  1995.  five 
states  have  joined  the  Compact  and  several  additional  states  are  considering  its  adoption.  This 
Compact  is  an  eloquent  expression  of  federalism  -  states  coming  together  to  solve  mutual  interstate 
problems  without  the  necessity  of  substantive  federal  law. 

Explicit  Congressional  consent  will  greatly  assist  the  state  in  our  efforts  to  carry  out  our 
responsibilities  under  this  interstate  Compact  Thank  you  for  your  consideration  and  help. 
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1  AN  ACT  to  approve  the  Interstate   Insurance  Receivership 

2  Compact . 

3  Be  it  enacted  by  the  People  of  the  State  of  Illinois. 

4  represented  in  the  General  Assembly: 


Section   1.   Short   title.    This  Act  may  be  cited  as  the 
Interstate  Insurance  Receivership  Compact  Act. 


7  Section   5.   Ratification  of  Compact.    The  State   of  52 

8  Illinois   ratifies  and  approves   the   Interstate   Insurance  53 

9  Receivership  Compact   and  enters  into  that  Compact  with  all  54 

10  other  jurisdictions  legally  joining  in   it   in   substantially 

11  the  following  form:  5  5 
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ARTICLE  I.  PURPOSES 
The  purposes  of  this  Compact  are,  through  means  of  joint 
and  cooperative  action  among  the  compacting  states: 

(1)  to  promote,  develop  and  facilitate  orderly, 
efficient,  cost-effective,  and  uniform  insurer  receivership 
laws  and  operations; 

(2)  to  coordinate  interaction  between  insurer 
receivership  and  Guaranty  Association  operations; 

(3)  to  create  the  Interstate  Insurance  Receivership 
Commission;  and 

(4)  to  perform  these  and  such  other  related  functions  as 
may  be  consistent  with  the  state  regulation  of  the  business 
of  insurance  pursuant  to  the  McCarran-Ferguson  Act. 
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ARTICLE  II.  DEFINITIONS 

For  the  purposes  of  this  Compact:  80 

(1)   "By-laws"  means   those  by-laws   prescribed   by   the  82 

Commission  for  its  governance  or  for  directing  or  controlling  83 

the  Commission's  actions  or  conduct.  84 


117 


HB2337  Enrolled  -2-                LRB8900242JScw 

1  (2)   "Compacting  state"  means  any  state  which  has  enacted    86 

2  enabling  legislation  for  this  Compact.  88 

3  (3)   "Commission"    means    the   Interstate    Insurance    90 

4  Receivership  Commission  established  by  this  Compact.  91 

5  (4)   "Commissioner"  means  the  chief  insurance   regulatory     93 

6  official  of  a  state. 

7  (5)   "Deputy   Receiver"  means  a   person  appointed  or     95 

8  retained  by  a  Receiver   and  who   is   the  Receiver's  duly    9? 

9  authorized   representative   for  administering  one  or  more    98 

10  estates. 

11  (6)   "Domiciliary  state"   means   the  state   in  which  an  100 

12  insurer  is  incorporated  or  organized:  or,  in  the  case  of   an  101 

13  alien   insurer,   its   state  of  entry;   or  in  the  case  of  an  102 

14  unauthorized  insurer  not  incorporated,  organized,  or   entered 

15  in  any  state,   a   state  where  the  insurer  is  engaged  in  or  104 

16  doing  business. 

17  (7)   "Estate"  means  the  assets  and   liabilities  of   any  106 

18  insurer  in  receivership.  107 

19  (8)   "Guaranty  Association"   means  an  insurance  guaranty  109 

20  fund  or  association  or  any  similar  entity  now  or   hereafter  111 

21  created  by  statute   in   a   compacting   state,   other  than  a  112 

22  receivership,  to  pay  or  assume,  in  whole  or   in  part,   the 

23  contractual  claim  obligations  of  insolvent  insurers.  113 

24  (9)   "Insurer"   means  any  person  or  entity  that  has  done,  115 

25  purports  to  do.  is  doing,  or  is  licensed  to  do  any   insurance  117 

26  or   reinsurance   business,   or   is  or  has  been  subject  to  the  118 

27  authority  of,  or  to  liquidation,  rehabilitation,  supervision,  119 

28  conservation,  or  ancillary  receivership  by,  any  Commissioner. 

29  (10)   "Member"  means  the  Commissioner  of   a   compacting  121 

30  state  or   his   or   her   designee,   who  shall   be   a   person  122 

31  officially  connected  with  the  Commissioner  and  who  is  wholly    123 

32  or  principally  employed  by  the  Commissioner. 

33  (11)   "Non-compacting  state"  means  a  state  which  has   not    125 

34  enacted  enabling  legislation  for  this  Compact.  127 
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1  (12)   "Operating  procedures"  means  procedures  promulgated  129 

2  by   the  Commission  implementing  a  rule,  an  existing  law  in  a  13: 

3  compacting  state,  or  a  provision  of  this  Compact.  131 

4  (13)   "Publication"  means  the  act  of   publishing   in   the  13: 

5  official   state  publication  in  a  compacting  state  or  in  such  135 

6  other  publication  as  may  be  established  by  the  Commission.  136 

7  (14)   "Receiver"  means     receiver,      liquidator,  138 

8  rehabilitator,   conservator,   or   ancillary   receiver   as  the  139 

9  context  requires. 

10  (15)   "Receivership"  means      any      liquidation,  141 

11  rehabilitation,    conservation,    or   ancillary   receivership  142 

12  proceeding  as  the  context  requires. 

13  (16)   "Rules"   means  acts  of    the   Commission,    duly  144 

14  promulgated   pursuant    to  Article  VII   of   this   Compact,  14? 

15  substantially  affecting  interested  parties  in  addition  to  the 

16  Commission,  which  shall  have  the  force  and  effect  of   law   in  148 

17  the  compacting  states.  149 
ie  (17)   "State"   means  any  state,  district  or  territory  of  151 

19  the  United  States  of  America.  152 

20  ARTICLE  III.  ESTABLISHMENT  OF  THE  COMMISSION  AND  VENUE  155 

21  (1)   The  compacting  states  hereby  create  and  establish  an  157 

22  entity   known   as   the   Interstate    Insurance    Receivership  158 

23  Commission. 

24  (2)   The    Commission    is    a   body   corporate   of   each  160 

25  compacting  state. 

26  (3)   The  Commission  is  a  not-for-profit  entity,   separate  162 

27  and  distinct  from  the  compacting  states.  163 

28  (4)   The    Commission    is   solely   responsible   for   its  165 

29  liabilities  except  as  otherwise  provided  in  this  Compact.       166 

30  (5)   Except  as  otherwise  specifically  provided   in   state    168 

31  or   federal   law   in   the  jurisdiction  where  the  Commission's    169 

32  principal  office  is  located  or  where  the  Commission  is  acting    170 

33  as  Receiver,  venue  is  proper  and  judicial  proceedings   by   or    171 
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1  against   the  Commission   shall   be   brought   in   a   court  of 

2  competent   jurisdiction  where   the  Commission's   principal  172 

3  office  is  located. 

4  ARTICLE  IV.  POWERS  OF  THE  COMMISSION  175 

5  The  Commission  shall  have  all  of  the  following  powers:  17"1 

6  (1)   To  promulgate   rules  which  shall  have  the  force  and  179 

7  effect  of   statutory   law  and   shall   be  binding   in    the  180 

8  compacting  states  to  the  extent  and  in  the  manner  provided  in  181 

9  this  Compact. 

10  (2)   To  promulgate  operating   procedures  which  shall  be  183 

11  binding  in  the  compacting  states  to  the  extent   and   in   the  18-3 

12  manner  provided  in  this  Compact.  185 

13  (3)   To  oversee,  supervise,  and  coordinate  the  activities  187 

14  of  receivers  in  compacting  states.  188 

15  (4)   To  act  as  Receiver  of  insurers  organized  under  the  190 

16  laws  of,  engaged  in,  or  doing  the  business  of  insurance  in   a  191 

17  compacting  state  upon  the  request  of  the  Commissioner  of  such  192 

18  state  or   when  grounds   for   receivership  by  the  Commission  193 

19  exist  under  Article  IX  of  this  Compact.  194 

20  (5)   To  act  as   Deputy  Receiver   of   insurers  organized  196 

21  under   the   laws   of,   engaged   in,   or  doing  the  business  of  197 

22  insurance   in  a   non-compacting   state   in  accordance  with  198 

23  Article  IX  of  this  Compact. 

24  (6)   To  act  as  ancillary  Receiver  in  a  compacting   state  200 

25  of  an  insurer  domiciled  in  a  non-compacting  state.  201 

26  (7)   To  monitor  the  activities  and  functions  of  Guaranty  203 

27  Associations  in  the  compacting  states.  204 

28  (8)   To  delegate  its  operating   authority  or   functions;  206 

29  provided,   that  its  rulemaking  authority  under  Article  VII  of  207 

30  this  Compact  shall  not  be  delegated.  208 

31  (9)   To  bring  or  prosecute  legal  proceedings   or   actions  210 

32  in   its   name   as   the   Commission,   or   in   the   name  of  the  211 

33  Commission  acting  as  Receiver. 
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1  (10)   To  bring  or  prosecute  legal  proceedings  or   actions  :;. 

2  as  Receiver  on  behalf  of  an  estate  or  its  policyholders  and  21r 

3  creditors;  provided,  that  any  Guaranty  Association's  standing  21c 

4  to  sue  or  be  sued  under  applicable  law  shall  not  be  affected.  21" 

5  (11)   To  issue  subpoenas   requiring   the  attendance  and  219 

6  testimony  of  witnesses  and  the  production  of  evidence.  220 

7  (12)   To  establish  and  maintain  offices.  222 

8  (13)   To  purchase  and  maintain  insurance  a*c  bonds.  22-S 

9  (14)   To  borrow,   accept,   or   contract   for  services  of  226 

10  personnel  including,  but  not  limited  to,   members  and   their  22" 

11  staff. 

12  (15)   To  elect   or   appoint   such  officers,   attorneys,  229 

13  employees,   or   agents,  and  to  fix  their  compensation,  define  230 

14  their  duties,  and  determine   their  qualifications;   and   to  231 

15  establish  the  Commission's   personnel  policies  and  programs  232 

16  relating  to,  among  other  things,  conflicts  of  interest,  rates 

17  of  compensation,  and  qualifications  of  personnel.  233 

18  (16)   To  accept  any  and  all  donations  and  grants  of  235 

19  money,   equipment,   supplies,  materials,  and  services,  and  to  236 

20  receive,  utilize,  and  dispose  of  the  same.  237 

21  (17)   To  lease,  purchase,  accept  gifts  or  donations  of,  239 

22  or   otherwise   to  own,   hold,   improve  or  use,  any  property,  240 

23  real,  personal,  or  mixed. 

24  (18)   To  sell,  convey,  mortgage,  pledge,  lease,  exchange,  242 

25  abandon,   or   otherwise   dispose  of   any   property,    real,  243 

26  personal,  or  mixed. 

27  (19)   To   enforce   compliance  with  Commission   rules,  245 

28  operating  procedures,  and  by-laws.  246 

29  (20)   To  provide  for  dispute  resolution  among   compacting  248 

30  states  and  Receivers.  249 

31  (21)   To  represent  and  advise  compacting  states  on  issues  251 

32  relating    to    insurers    domiciled   or   doing   business   in  252 

33  non-compacting  jurisdictions,  consistent  with  the  purposes  of  254 

34  this  compact. 
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1  (22)   To  provide  advice  and   training   to  receivership  256 

2  personnel  of  compacting   states,   and  to  be  a  resource  for  25? 

3  compacting  states   by  maintaining  a   reference   library  of  258 

4  relevant  materials. 

5  (23)   To  establish  a  budget  and  make  expenditures.  260 

6  (24)   To  borrow  money.  262 

7  (25)   To  appoint   committees   including,  but  not  limited  264 

8  to,  an  industry  advisory  committee  and  an  executive  committee  265 

9  of  members. 

10  (26)   To  provide  and   receive   information   relating   to  267 

11  receiverships  and  Guaranty  Associations  and  to  cooperate  with  268 

12  law  enforcement  agencies. 

13  (27)   To  adopt  and  use  a  corporate  seal.  270 

14  (28)   To  perform  such  other  functions  as  may  be  necessary  272 

15  or  appropriate  to  achieve  the  purposes  of  this  Compact  as  may  273 

16  be   consistent  with   the  state  regulation  of  the  business  of  274 

17  insurance  pursuant  to  the  McCarren-Ferguson  Act.  275 

18  ARTICLE  V.  ORGANIZATION  OF  THE  COMMISSION  278 

19  Section  A.  Membership,  voting,  and  by-laws.  280 

20  (1)   A  compacting  state  shall  have  and  be  limited  to  one  282 

21  member.  A  member  shall  be  qualified  to  serve  in  such  capacity  283 

22  under   or   pursuant   to   the  applicable  law  of  the  compacting  285 

23  state.   A  compacting  state  retains  the  discretionary  right  to  286 

24  determine  the  due  election  or  appointment   and   qualification  287 

25  of   its   own   Commissioner,   and  to  fill  all  vacancies  of  its 

26  member.  288 

27  (2)   A  member  shall  be  entitled  to  one  vote.  290 

28  (3)   The  Commission  shall,  by  a  majority  of  the   members,  292 

29  prescribe  by-laws   to  govern  its  conduct  as  may  be  necessary  293 

30  or  appropriate  to  carry  out   the   purposes  of   the  Compact,  294 

31  including,  but  not  limited  to:  295 

32  (a)   establishing  the  fiscal  year  of  the  Commission;  297 

33  (b)   providing  reasonable  standards  and  procedures:  299 
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1  (i)   for   the  establishment  of  committees,   and   (ii)  ::: 

2  governing  any  general  or  specific  delegation  of  any  authority  303 

3  or  function  of  the  Commission;  30-J 

4  (c)   providing  reasonable  procedures  for  calling  and  306 

5  conducting  meetings  of  the  Commission  and  for  ensuring  30" 

6  reasonable  notice  of  each  such  meeting;  30P 

7  (d)   establishing  fche  titles  and  responsibilities  of  310 

8  the  officers  of  the  Commission;  311 

9  (e)   providing  reasonable  standards  and  procedures  313 

10  for  the  establishment  of  the  personnel   policies  and  31-; 

11  programs  of  the  Commission.   Notwithstanding  any  civil  315 

12  service  or  other  similar  laws  of  any  compacting  state,  316 

13  the  by-laws  shall  exclusively  govern  the   personnel  31~ 

14  policies  and  programs  of  the  Commission;  and  319 

15  (f)   providing   a  mechanism  for  winding  up  the  321 

16  operations  of  the  Commission  and  the  equitable  return  of  322 

17  any  surplus  funds  that  may  exist  after  the  dissolution  of  324 

18  the  Compact  after  the  payment  or  reserving  of  all  of  its  325 

19  debts  and  obligations,  or  both.  326 

20  Section  B.  Officers  and  personnel.  329 

21  (1)  The  Commission  shall,  by  a  majority  of  the  members,  331 

22  elect  annually   from  among   its  members  a  chairperson  and  a  332 

23  vice  chairperson,  each  of  whom  shall  have  such  authorities  334 

24  and   duties   as  may  be  specified   in  the  by-laws.   The  336 

25  chairperson  or,  in  his  or  her  absence  or  disability,  a  member  337 

26  designated  in  accordance  with  the  by-laws,  shall  preside  at  338 

27  all  meetings  of   the  Commission.   The  officers  so  elected  340 

28  shall  serve  without  compensation  or   remuneration  from  the  341 

29  Commission;   provided,   that   subject   to  the  availability  of  342 

30  budgeted  funds,  the  officers  shall  be  reimbursed  for  any  344 

31  actual   and   necessary  costs  and  expenses  incurred  by  them  in  346 

32  the  performance  of   their  duties  and  responsibilities  as  347 

33  officers  of  the  Commission. 
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1  (2)   The  Commission  may,   by  a  majority  of  the  members,  349 

2  appoint  or  retain  an  executive  director  Cor  such  period,  upon  35C 

3  such  terms  and  conditions  and  Cor  such  compensation  as   the  35: 

4  Commission  may  deem  appropriate.  The  executive  director  shall  352 

5  serve  as  secretary  to  the  Commission,  but  shall  not  be  a  353 

6  member  of  the  Commission.   The  executive  director  shall  hire  354 

7  and  supervise  such  other  staff  as  may  be  authorized  by  the  355 

8  Commission. 

9  Section  C.   Corporate  records  of   the  Commission.   The  359 

10  Commission  shall  maintain  its  corporate  books  and  records  in 

11  accordance  with  the  by-laws.  360 

12  Section   0.    Qualified    immunity,    defense,    and  363 

13  indemnification. 

14  (1)   The   members,   officers,   executive  director,   and  365 

15  employees  of  the  Commission  shall  be  immune  from  suit   and  366 

16  liability,   either  personally  or  in  their  official  capacity,  368 

17  for  any  claim  for  damage  to  or  loss  of  property  or  personal  370 

18  injury  or  other  civil  liability  caused  or  arising  out  of  or  372 

19  relating  to  any  actual  or  alleged  act,   error,   or  omission 

20  that  occurred,  or  that  such  person  had  a  reasonable  basis  for  374 

21  believing  occurred  within  the  scope  of  Commission  employment,  375 

22  duties,   or   responsibilities;  provided,  that  nothing  in  this  376 

23  paragraph  shall  be  construed  to  protect  any  such  person   from  377 

24  suit  or  liability,  or  both,  for  any  damage,  loss,  injury,  or  378 

25  liability  caused  by  the  intentional  or  willful  and  wanton 

26  misconduct  of  any  such  person,  or  to  protect  the  Commission  379 

27  acting  as  Receiver  under  Article  IX  of  this  Compact.  380 

28  (2)   The  Commission  shall  defend  any  Commissioner  of   a  382 

29  compacting  state,  his  or  her  representatives  or  employees,  or  383 

30  the  Commission's   representatives  or  employees  in  any  civil  384 

31  action  seeking  to  impose  liability  against   such  person  385 

32  arising  out  of  or  relating  to  any  actual  or  alleged  act,  387 
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1  error,   or  omission   that   occurred  within   the   scope   of 

2  Commission  employment,  duties,  or   responsibilities  or   that  38c 

3  such  person  had  a   reasonable  basis  for  believing  occurred  389 

4  within   the  scope  of  Commission  employment,   duties,    or  390 

5  responsibilities;   provided,   that  the  actual  or  alleged  act,  39: 

6  error,  or  omission  did  not  result  from  gross   negligence  or  392 

7  intentional  wrongdoing  on  the  part  of  such  person. 

8  (3)   The   Commission   shall    indemnify  and  hold   the  39-1 

9  Commissioner   of   a   compacting   state,    his   or    her  395 

10  representatives    or    employees,    or   the   Commission's  396 

11  representatives  or  employees  harmless  in  the  amount   of   any  397 

12  settlement  or   judgment  obtained  against  such  person  arising  398 

13  out  of  or  relating  to  any  actual  or  alleged  act,   error,   or  399 

14  omission   that  occurred  within   the  scope  of  Commission  400 

15  employment,  duties,  or  responsibilities  or  that   such  person  402 

16  had  a   reasonable  basis   for   believing  occurred  within  the  403 

17  scope  of  Commission  employment,  duties,  or   responsibilities;  404 

18  provided,   that  the  actual  or  alleged  act,  error,  or  omission  406 

19  did  not   result   from  gross   negligence   or    intentional 

20  wrongdoing  on  the  part  of  such  person.  407 

21  (4)   The    costs    and    expenses   of   defense   and  409 

22  indemnification  of  the  Commission  acting  as   Receiver   of   an  410 

23  estate  shall   be  paid  as  administrative  expenses  from  the  411 

24  assets  of  that  estate  unless   such  costs  and  expenses   are  412 

25  covered  by  insurance  maintained  by  the  Commission.  413 

26  ARTICLE  VI.  MEETINGS  AND  ACTS  OF  THE  COMMISSION  416 

27  (1)   The  Commission  shall  meet  and  take  such  actions  as  418 

28  are  consistent  with  the  provisions  of  this  Compact.  419 

29  (2)   Except  as  otherwise  provided   in   this  Compact   and  421 

30  unless  a  greater   percentage  is  required  by  the  by-laws,  in  422 

31  order  to  constitute  an  act  of  the  Commission,  such  act   shall  423 

32  have  been  taken  at  a  meeting  of  the  Commission  and  shall  have  424 

33  received  an  affirmative  vote  of  a  majority  of  the  members.  425 
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1  (3)   Each  member   of  the  Commission  shall  have  the  right  427 

2  and  power  to  cast  a  vote  to  which  that   compacting   state   is  428 

3  entitled  and   to  participate  in  the  business  and  affairs  of  429 

4  the  Commission.  A  member  shall  vote  in  person  and  shall   not  4  30 

5  delegate  his  or  her  vote  to  another  member.  The  by-laws  may 

6  provide  for  members'  participation  in  meetings  by   telephone  431 

7  or  other  means  of  telecommunication.  432 

8  (4)   The  Commission  shall  meet  at  least  once  during  each  434 

9  calendar  year.  The  chairperson  of   the  Commission  may  call  435 

10  additional  meetings  at   any  time  and,  upon  the  request  of  a  436 

11  majority  of  the  members,  shall  call  additional  meetings.  437 

12  (5)   The  Commission's  rules  shall   establish   conditions  439 

13  and  procedures   under   which   the  Commission  shall  make  its  440 

14  information  and  official  records  available  to  the  public  for  441 

15  inspection   or   copying.   The  Commission  may  exempt   from  442 

16  disclosure  any  information  or  official  records  to  the  extent 

17  disclosure  would  adversely  affect  personal  privacy  rights  or  443 

18  proprietary   interests.   In   promulgating   such   rules,    the  445 

19  Commission  may  consider  any  special  circumstances  pertaining  446 

20  to   insurer   insolvencies,   but   shall   be  guided   by    the 

21  principles   embodied    in   state  and   federal   freedom  of  447 

22  information  laws.   The  Commission  may   promulgate  additional  448 

23  rules   under   which   it  may  make  available  to  law  enforcement  449 

24  agencies   records   and   information  otherwise  exempt    from  450 

25  disclosure  and  may  enter  into  agreements  with  law  enforcement  451 

26  agencies   to   receive  or   exchange   information  or   records 

27  subject  to  nondisclosure  and  confidentiality  provisions.  452 

28  (6)   Public   notice  shall   be  given  of  all  meetings,  and  454 

29  all  meetings  shall  be  open  to  the  public,  except  as  set  forth  456 

30  in  the  rules  or  as  otherwise  provided  in  this  Compact.   The  457 

31  Commission   shall   promulgate   rules   consistent   with   the  458 

32  principles  contained  in  the  federal  Government   in  Sunshine 

33  Act,  S  U.S.C.  Section  552b,  as  may  be  amended.  The  Commission  460 

34  and  any  of  its  committees  may  close  a  meeting  to  the  public  462 
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where  it  determines  by  two-thirds  vote  that  an  open   meetir.c  -Jc 
would  be  likely  to: 

(a)  relate   solely  to  the  Commission  •  s   internal  46.5 
personnel  practices  and  procedures;  -166 

(b)  disclose   matters   specifically   exempted   from  466 
disclosure  by  statute; 

(c)  disclose   trade   secrets   or   commercial   or  470 

8  financial   information   which    is    privileged    or  4'1 

9  confidential; 

10  (d)   involve  accusing  any  person  of  a   crime  or  473 

11  formally  censuring  any  person;  474 

12  (e)   disclose  information  of  a  personal  nature  where  476 

13  disclosure  would  constitute   a   clearly   unwarranted  477 

14  invasion  of  personal  privacy; 

15  (f)   disclose  investigatory  records  compiled  for  law  479 

16  enforcement  purposes;  ->80 

17  (g)   disclose  information  contained  in  or  related  to  482 

18  examination,  operating,  or  condition  reports  prepared  by,  484 

19  on  behalf  of,   or   for   the  use  of  the  Commission  with  485 

20  respect   to  a   regulated  entity   for   the  purpose   of 

21  regulation  or  supervision  of  such  entity;  486 

22  (h)   disclose   information,  the  premature  disclosure  488 

23  of  which  would  significantly  endanger  the  stability  of   a  489 

24  regulated  entity; 

25  (i)   specifically   relate   to   the   Commission's  491 

26  issuance  of   a   subpoena  or  its  participation  in  a  civil  492 

27  action  or  proceeding. 

28  (7)   For  every  meeting  closed  pursuant  to  paragraph   (6),  494 

29  the  Commission's   chief  legal  officer  shall  publicly  certify  496 

30  that,  in  his  or  her  opinion,  the  meeting  may  be  closed  to  the  498 

31  public  and  shall  reference  each  relevant  exemptive  provision.  499 

32  The  Commission  shall   keep  minutes  which   shall   fully   and 

33  clearly  describe   all   matters  discussed  in  any  meeting  and  501 

34  shall  provide  a  full  and  accurate   summary  of   any   actions  503 
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1  taken  and  the   reasons  therefor,  including  a  description  of  505 

2  each  of  the  views  expressed  on  any  item  and  the  record  of  any  50? 

3  roll  call  vote  (reflected  in  the  vote  of  each  member  on   the 

4  question).   All   documents  considered  in  connection  with  any  509 

5  action  shall  be  identified  in  such  minutes.  511 

6  ARTICLE  VII.  RULEMAKING  FUNCTIONS  OF  THE  COMMISSION  514 

7  (1)   The  Commission  shall  promulgate  rules  and  operating  516 

8  procedures  in  order  to  effectively  and  efficiently  achieve  51" 

9  the  purposes  of  this  Compact;  provided,  that   the  Commission  518 

10  shall   not  promulgate  any   rules:   (i)  directly  relating  to 

11  Guaranty  Associations  including,  but  not  limited  to,   rules  520 

12  governing  coverage,   funding,   or   assessment  mechanisms,  or  521 

13  (ii)  (except  pursuant   to  rules  promulgated  under  Article  523 

14  VII(3)  of  this  Compact)  altering  the  statutory  priorities  for  524 

15  distributing  assets  out  of  an  estate. 

16  (2)   Rulemaking  shall  occur  pursuant  to  the  criteria  set  526 

17  forth  in  this  Article  and  the  rules  and  operating   procedures  529 

18  promulgated   pursuant    thereto.    Such   rulemaking   shall  S30 

19  substantially  conform  to  the  principles  of   the  federal 

20  Administrative   Procedure  Act,  5  U.S.C.S.  Section  551  et  seq.  531 

21  and  the  Federal  Advisory  Committee  Act,  5  U.S.C.S.   app.   2,  533 

22  Section  1  et  seq.,  as  may  be  amended. 

23  (3)   Other   than   the  promulgation  of  such  rules  as  are  535 

24  necessary  for  the  orderly  operation  of   the  Commission,   the  537 

25  first   rule  to  be  considered  by  the  Commission  shall  be  538 

26  uniform  provisions  governing  insurer  receiverships  including,  539 

27  but  not  limited  to,  provisions  requiring  compacting  states  to 

28  implement,   execute,   and  administer   in   a    fair,    just,  540 

29  effective,   and   efficient   manner   rules  and  operating  541 

30  procedures  relating  to  receiverships.   The  Commission  shall  542 

31  within  3  years  of  the  adoption  of  this  Compact  by  2  or  more  543 

32  states,   promulgate  such  uniform  provisions   through   the 

33  rulemaking  process.  Such  uniform  provisions  shall  become  law  544 
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1  in  all  of  the  compacting  states  upon  legislative  enactment  in    b-;- 

2  a  majority  of  the  compacting  states. 

3  (4)   All  rules  and  amendments  shall  become  binding  as   of    54" 

4  the  date  specified  in  each  rule  or  amendment;  provided,  that    548 

5  if  a  compacting  state  expressly  rejects   such   rule   or    549 

6  amendment   through  legislative  enactment  as  of  the  expiration    550 

7  of   the  second  full  calendar   year  after   such   rule    is 

8  promulgated,   such   rule  or   amendment  shall  have  no  further    553 

9  force  or  effect  in   the   rejecting  compacting   state.   If   a 

10  majority  of   compacting  states  reject  a  rule,  then  such  rule    553 

11  shall  have  no  further   force  or   effect   in  any  compacting    554 

12  state. 

13  (5)   When  promulgating  a  rule  or  operating  procedure,  the    556 

14  Commission  shall: 

15  (a)   effect   publication  of  the  proposed  rulemaking,    559 

16  stating  with  particularity   the  text   of   the   rule   or    560 

17  operating  procedure  which  is  proposed  and  the  reason  for 

IB  the  proposed  rule  or  operating  procedure;                  561 

19  (b)  allow  persons  to  submit   written  data,   facts,    564 

20  opinions  and  arguments,  which  information  the  Commission 

21  shall  make  publicly  available;  566 

22  (c)  provide  an  opportunity  for  an  informal   hearing;    568 

23  and 

24  (d)    promulgate  a  final  rule  or  operating  procedure    571 

25  and  its  effective  date,   if   appropriate,   based  on   the    572 

26  rulemaking  record. 

27  (6)   Not   later   than   60   days  after  a  rule  or  operating    574 

28  procedure  is  promulgated,  any  interested  person  may   file   a    575 

29  petition   in  a  court   of   competent   jurisdiction  where  the    576 

30  Commission's  principal  office  is  located  for  judicial   review    577 

31  of   such  rule  or  operating  procedure.  If  the  court  finds  that 

32  the  Commission's   action   is   not   supported  by   substantial    578 

33  evidence   in   the  rulemaking  record,  the  court  shall  hold  the    579 

34  rule  unlawful  and  set  it  aside. 
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ARTICLE  VIII.  OVERSIGHT  AND  58  2 

DISPUTE  RESOLUTION  BY  THE  COMMISSION  58  3 

Section  A.   Oversight.  586 

(1)   The  Commission  shall  oversee  the  administration  and  588 

operations  of   receiverships   in  compacting  states  and  shall  589 

monitor  receiverships  being  administered   in   non-compacting  591 

states  which  may  significantly  affect  compacting  states.  592 

8  (2)   To  aid   its  monitoring,  oversight,  and  coordination  594 

9  responsibilities,  the  Commission  shall  establish  operating  595 

10  procedures  requiring  each  member  to  submit  written  reports  to  596 

11  the  Commission  as  follows: 

12  (a)   An   initial   report   to  the  Commission  upon  a  598 

13  finding  or  other  official  action  by  the  compacting   state  599 

14  that  grounds   exist  for  receivership  of  an  insurer  doing  600 

15  business  in  more   than  one  state.   Thereafter,   reports  601 

16  shall  be  submitted  periodically  and  as  otherwise  required  602 

17  pursuant   to   the  Commission's  operating  procedures.  The 

18  Commission  shall  be  entitled  to  receive   notice  of,   and  603 

19  shall   have  standing   to  appear   in,  compacting  states'  604 

20  receiverships. 

21  (b)   An  initial  report  of  the  status  of   an   insurer  606 

22  within  a   reasonable   time  after   the   initiation  of  a  607 

23  receivership. 

24  (3)   The  Commission  shall  promulgate  operating  procedures  609 

25  requiring  Receivers  to  submit   to   the  Commission  periodic  610 

26  written   reports   and   such   additional   information   and  611 

27  documentation  as  the  Commission  may  reasonably  request.   Each  612 

28  compacting  state's  Receivers  shall  establish  the  capability 

29  to  obtain  and  provide  ail  such  records,  data,  and  information  613 

30  required  by   the   Commission   in   accordance   with    the  614 

31  Commission's  operating  procedures. 

32  (4)   Except   as   to   privileged   records,   data,   and  616 

33  information,  the  laws  of  any  compacting  state  pertaining   to  617 
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1  confidentiality   or   nondisclosure   shall   not   relieve  any  61r 

2  compacting  state  Commissioner   of   the   responsibility    to 

3  disclose  any   relevant   records,  data,  or  information  to  the  619 

4  Commission;  provided,  that  disclosure  to  the  Commission  shall  620 

5  not   be   deemed   to   waive   or   otherwise   affect    any  621 

6  confidentiality   requirement;   and  further  provided,  that  the 

7  Commission  shall  be  subject  to  the  compacting  state's   laws  622 

8  pertaining   to  confidentiality  and  nondisclosure  with  respect  623 

9  to  all  such  records,  data,  and  information  in  its  possession.  624 

10  (5)   The  courts  and  executive  agencies  in  each  compacting  626 

11  state  shall  enforce  this  Compact  and  shall  take  all   actions  627 

12  necessary   and   appropriate  to  effectuate  the  Compact's  628 

13  purposes  and  intent.   In  any  receivership  or   other   judicial  629 

14  or  administrative  proceeding  in  a  compacting  state  pertaining 

15  to  the  subject  matter  of  this  Compact  which  may  affect  the  630 

16  powers,  responsibilities,  or  actions  of  the  Commission,   the  631 

17  Commission  shall  be  entitled   to   receive  all   service  of  632 

18  process  in  any  such  proceeding  and  shall   have  standing   to 

19  intervene  in  the  receivership  or  proceeding  for  all  purposes.  633 

20  (6)   The  Commission  shall  analyze  and  correlate  records,  635 

21  data,  information,  and  reports  received   from  Receivers   and  637 

22  Guaranty  Associations   and   shall  make   recommendations  for  638 

23  improving  their  performance  to  the  compacting   states.   The  639 

24  Commission   shall    include   summary   information  and   data 

25  regarding  its  oversight  functions  in  its  annual  report.  640 

26  Section  B.  Dispute  resolution.  643 

27  (1)   The  Commission  shall  attempt,  upon  the  request  of   a  645 

28  member,   to   resolve  any  disputes  or  other  issues  which  are  646 

29  subject  to  this  Compact  and  which  may  arise  among   compacting  648 

30  states  and  non-compacting  states. 

31  (2)   The  compacting  states  shall  report  to  the  Commission  650 

32  on  issues  or  activities  of  concern  to  them  and  cooperate  with  651 

33  and  support  the  Commission  in  the  discharge  of  its  duties  and  652 
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1  responsibilities. 

2  (3)   The   Commission   shall   promulgate  an  operating  654 

3  procedure  providing   for   binding  dispute   resolution    for  655 

4  disputes  among  Receivers. 

5  (4)   The  Commission  shall   facilitate  voluntary  dispute  657 

6  resolution  for   disputes  among  Guaranty  Associations  and  659 

7  Receivers. 

8  ARTICLE  IX.  RECEIVERSHIP  FUNCTIONS  OF  THE  COMMISSION  662 

9  (1)   The  Commission  has  authority  to  act  as  Receiver   of  664 

10  any   insurer  domiciled,   engaged   in,  or  doing  business  in  a  666 

11  compacting  state  upon  the  request  of  the  Commissioner  of  such  667 

12  compacting  state  or  as  otherwise  provided  in  this  Compact.  668 

13  (a)   The  Commission  as  Receiver   shall   have   all  670 

14  powers  and  duties  pursuant  to  the   receivership   laws   of  671 

15  the  domiciliary  state. 

16  (b)   The  Commission   shall   maintain  accounts   of  673 

17  receipts  and  disbursements  of  the  estates  for  which  it  is  674 

18  acting   as   Receiver,   consistent   with   the  accounting  675 

19  practices  and  procedures  set  forth  in  the  by-laws.  676 

20  (c)   The  Commission  shall  cause  an  annual   audit   of  678 

21  each  estate   for   which   it  is  acting  as  Receiver,  to  be  679 

22  conducted  by  an  independent  certified  public   accountant.  681 

23  The  costs   and   expenses   of  such  audit  shall  be  paid  as 

24  administrative  expenses  from  the  assets   of   the   estate.  682 

25  The  Commission   shall  not  cause  an  audit  to  be  conducted  683 

26  of  any  estate  that  lacks   sufficient   assets   to   conduct  684 

27  such  audit.  685 

28  (d)   The  Commission  as  Receiver   is  authorized  to  687 

29  delegate  its  receivership  duties  and   functions   and   to  688 

30  effectuate  such  delegation  through  contracts  with  others.  689 

31  (2)   The  Commission  shall  act  as  Receiver  of  any  insurer  691 

32  domiciled  or  doing  business  in   a   compacting   state   in   the  692 

33  event   that   the  member  acting  as  Receiver  in  that  compacting  693 
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1  state  fails  to  comply  with  duly  promulgated  Commission  rules  694 

2  or  operating  procedures.  The  Commission   shall   notify   such  695 

3  member   in  writing  of  noncompliance  with  Commission  rules  or  696 

4  operating  procedures.  If  the  member  acting  as  Receiver   fails 

5  to  remedy  such  noncompliance  within  10  days  after  receipt  of  697 

6  such  notification,    the   Commission   may   petition   the  698 

7  supervising  court  before  which  such  receivership  is  pending  699 

8  for  an  order  substituting  and  appointing   the  Commission  as  700 

9  Receiver  of  the  estate. 

10  (3)   The  Commission  shall   not   act   as  Receiver  of  an  70? 

11  estate  which  appears  to  lack  sufficient  assets  to   fund   such  703 

12  receivership  unless  the  compacting  state  makes  provisions  for  704 

13  the   payment   of   the   estate's   administrative  expenses  70S 

14  satisfactory  to  the  Commission. 

15  (4)   The  Commission  may  act  as  Deputy  Receiver   for   any  707 

16  insurer  domiciled  or  doing  business  in  a  non-compacting  state  708 

17  in  accordance  with  such   state's  laws  upon  request  of  that  709 

18  non-compacting   state's  Commissioner   and  approval   of   the  710 

19  Commission. 

20  (5)   With   respect   to   receiverships   pending    in   a  712 

21  compacting   state  on   the  effective  date  of  the  enactment  of  713 

22  this  Compact  by  the  compacting  state: 

23  (a)   the  Commission  may  act   as   Receiver   of   an  715 

24  insurer  upon   the   request   of   that   compacting   state's  716 

25  member  and  approval  of  the  Commission;  and  718 

26  (b)   the  Commission   shall   oversee,   monitor,   and  720 

27  coordinate  the  activities  of  all  receiverships  pending  in  721 

28  that   compacting   state  regardless  whether  the  Commission  722 

29  is  acting  as  Receiver  of  estates  in  such  state.  723 

30  ARTICLE  X.  FINANCE  7  26 

31  (1)   The  Commission  shall  pay  or  provide  for  the   payment  728 

32  of    the    reasonable    expenses   of   its   establishment   and  729 

33  organization. 
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1  (2)   Except  as  otherwise  provided  in  this  Compact   or   by  731 

2  act   of   the  Commission,   the  costs  and  expenses   of  each  733 

3  compacting  state   shall    be   the   sole   and   exclusive 

4  responsibility   of   the   respective  compacting   state.   The  734 

5  Commission  may  pay  or  provide  for  actual  and  necessary   costs  735 

6  and  expenses   for   attendance  of   its   members   at  official  737 

7  meetings  of  the  Commission  or  its  designated  committees. 

8  (3)   The  Commission  shall  levy  on  and  collect   an  annual  739 

9  assessment   from  each  compacting   state  and  each   insurer  740 

10  authorized  to  do  business  in  a  compacting  state,  and  writing  741 

11  direct   insurance,   to  cover   the  cost   of    the    internal  742 

12  operations  and  activities  of  the  Commission  and  its  staff  in  743 

13  a  total  amount  sufficient  to  cover   the  Commission's   annual  744 

14  budget. 

15  (a)  The  aggregate  annual  assessment  amount  shall  be  746 

16  allocated  7S%  to  insurers,  hereinafter  referred  to  as  the  747 

17  "insurers'    portion",   and   25%   to  compacting   states,  748 

18  hereinafter   referred   tc   as   the   "compacting    states'  749 

19  portion".   The  insurer  portion  shall  be  allocated  to  each  750 

20  insurer  by  the  percentage  derived  from  a   fraction,   the  751 

21  numerator   of  which   shall   be   the  gross  direct  written  752 

22  premium   received  on   that   insurer's   business   in   all  753 

23  compacting  states  and  the  denominator  of  which   shall   be  754 

24  the  gross  direct  written  premium  received  by  all  insurers  755 

25  on  business   in  all   compacting   states.  The  compacting  756 

26  states'  portion  shall  be  allocated   to  each   compacting  757 

27  state  by   the   percentage  derived   from  a  fraction,  the  758 

28  numerator  of  which  shall   be   the  gross  direct   written  759 

29  premium  received   by   all   insurers   on  business  in  that 

30  compacting  state  and  the  denominator  shall  be   the   gross  761 

31  direct  written  premium   received  on  all   insurers   on  763 

32  business   in  all  compacting  states.   A  compacting  state's  764 

33  portion  shall  be  funded  as  designated   by  that   state's 

34  legislature.  In  no  event  shall  an  insurer's  assessment  be  765 
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1  less   than   S50  or  more   than  $25,000;   provided,  that  ~6o 

2  affiliated   insurers'   combined  assessments   shall    not  76" 

3  exceed  $50,000.   Upon   the   request   of   an  insurer,  the  "6? 

4  Commission  may  exempt  or   defer   the  assessment   of   any  76? 

5  insurer   if   such  assessment   would   cause  the  insurer's 

6  financial  impairment.  770 

7  (b)   These  assessments  shall  not  be  used  to  pay   any  77  2 

8  costs  or   expenses    incurred  by  the  Commission  and  its  773 

9  staff  acting  as  Receiver   of   estates.   Such  costs   and  774 

10  expenses  shall  be  paid  as  administrative  expenses  from 

11  the  assets  of  the  estates  as  provided  by  law,   except   as  776 

12  otherwise  provided  in  this  Compact. 

13  (c)   An   insurer  authorized   to  do  business   in  a  778 

14  compacting  state  shall   timely  pay  assessments   to   the  779 

15  Commission.   Failure  to  pay  such  assessments  shall  not  be  780 

16  grounds  for  the  revocation,  suspension,  or  denial   of   an  781 

17  insurer's  authority  to  do  business,  but  shall  subject  the 

18  insurer   to  suit   by  the  Commission  for  recovery  of  any  782 

19  assessment  due,  attorneys'  fees,  and  costs,  together  with  783 

20  interest  from  the  date  the  assessment  is  due  at  a  rate  of  784 

21  10»  per  annum,  and  to  civil  forfeiture  in  an  amount  to  be  785 

22  determined  by  the  Commissioner  of  that   compacting   state  786 

23  in  which  the  insurer  received  the  greatest  premium  in  the  787 

24  year   next  preceding  the  first  year  for  which  the  insurer  788 

25  shall  be  delinquent  in  payment  of  assessments. 

26  (4)   The  Commission  shall  be  reimbursed  in  the   following  790 

27  manner   for  the  costs  and  expenses  incurred  by  the  Commission  791 

28  and  its  staff  acting  as  Receiver  of   estates   to   the   extent  792 

29  that   an   insurer's  assets  may   be   insufficient   for   the 

30  effective  administration  of  its  estate:  793 

31  (a)   if  the  insurer  is   domiciled   in  a   compacting    795 

32  state,   the  estate  shall  be  closed  unless  that  compacting    796 

33  state  makes  provisions  for   reimbursing   the  Commission;    797 

34  and 
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1  (b)   if   the   insurer  is  unauthorized  to  do  business  799 

2  in  a  compacting  state  or  if  the  insurer  is  domiciled  in  a  800 

3  non-compacting   state   and   subject    to    ancillary  801 

4  receivership,   then   the  Commission  and  such  state  shall 

5  make  provisions  for  reimbursing  the  Commission  prior   to  802 

6  the  Commission  becoming  Receiver  of  such  insurer.  803 

7  (S)   To  fund   the  cost  of  the  initial  operations  of  the  805 

8  Commission  until  its   first   annual   budget   is   adopted  and  807 

9  related   assessments   have  been  made,   contributions   from  808 

10  compacting  states  and  others  may  be  accepted  and  a   one   time 

11  assessment  on   insurers  doing  a  direct  insurance  business  in  809 

12  the  compacting  states  may  be  made  not   to  exceed   S4S0   per  811 

13  insurer. 

14  (6)   The  Commission's   adopted   budget  for  a  fiscal  year  813 

15  shall  not  be  approved  until  it  has  been  subject  to  notice  and  814 

16  comment  as  set  forth  in  Article  VII   of   this  Compact.   The  815 

17  budget   shall   determine  the  amount  of  the  annual  assessment.  816 

18  The  Commission  may  accumulate  a  net  worth  not  to  exceed   30%  817 

19  of    its   then  annual   cost   of  operation   to  provide   for 

20  contingencies  and  events  not  contemplated.  These  accumulated  818 

21  funds   shall  be  held  separately  and  shall  not  be  used  for  any  820 

22  other   purpose.   The  Commission's   budget  may    include   a  821 

23  provision  for  a  contribution  to  the  Commission's  net  worth.  822 

24  (7)   The  Commission  shall  be  exempt  from  all  taxation  in  824 

25  and  by  the  compacting  states.  825 

26  (8)   The  Commission  shall  not  pledge  the   credit   of   any  827 

27  compacting  state,   except   by  and  with  the  appropriate  legal  828 

28  authority  of  that  compacting  state.  829 

29  (9)   The  Commission  shall  keep  complete  and  accurate  831 

30  accounts  of   all  its  internal  receipts  (including  grants  and  832 

31  donations)   and  disbursements  of  all   funds,   other   than  834 

32  receivership   assets,    under   its   control.    The   internal  835 

33  financial  accounts  of  the  Commission  shall  be  subject  to  the  836 

34  accounting  procedures   established   under   its   by-laws.  The  837 
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1  financial  accounts   and   reports   including   the   systerr.  cf  S3e 

2  internal  controls  and  procedures  of  the  Commission   shall   be  839 

3  audited   annually   by   an    independent   certified  public 

4  accountant.   Upon  the  determination  of  the  Commission,  but  no  84C" 

5  less  frequently  than   every   3   years,   the   review   of   such  841 

6  independent   auditor   shall    include   a   management   and  84: 

7  performance  audit  of   the  Commission.   The   report   of   sucM  843 

8  independent  audit   shall  be  made  available  to  the  public  and  844 

9  shall  be  included  in  and  become  part  of  the  annual  report   of  845 

10  the  Commission   to  the  Governors  and   legislatures  of  the  84~ 

11  compacting  states.   The  Commission's  internal   accounts,   any  849 

12  workpapers   related  to  any  internal  audit,  and  any  workpapers  851 

13  related  to  the   independent   audit,   shall   be  confidential; 

14  provided,  that  such  materials  shall  be  made  available:  (i)  in  853 

15  compliance   with   the  order   of  any  court  of   competent  855 

16  jurisdiction;  (ii)  pursuant  to  such  reasonable  rules   as   the  857 

17  Commission  shall   promulgate:  and  (iii)  to  any  Commissioner,  858 

18  Governor  of  a  compacting   state,   or   their  duly  authorized  859 

19  representatives.  860 

20  (10)    No  compacting   state   shall   have  any  claim  to  or  862 

21  ownership  of  any  property  held  by  or  vested  in  the  Commission  864 

22  or   the  Commission  acting  as   Receiver   or   to  any  other  866 

23  Commission  funds  held  pursuant   to  the  provisions   of   this  867 

24  Compact.  868 

25  ARTICLE  XI.  COMPACTING  STATES,  EFFECTIVE  DATE,  AND  AMENDMENT  871 

26  (1)   Any  state  is  eligible  to  become  a  compacting  state.  873 

27  (2)   The  Compact  shall  become  effective  and  binding  upon  875 

28  legislative  enactment  of  the  Compact  into  law  by  2  compacting  877 

29  states.   Thereafter,  it  shall  become  effective  and  binding  as  879 

30  to  any  other  compacting  state  upon  enactment  of   the  Compact  880 

31  into  law  by  that  state. 

32  (3)   Amendments   to  the  Compact   may  be  proposed  by  the  882 

33  Commission   for   enactment  by   the  compacting   states.    No  883 
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1  amendment   shall   become  effective  and  binding  upon   the  884 

2  Commission  and   the  compacting  states  unless  and  until  it  is  885 

3  enacted  into  law  by  unanimous  consent  of   the  compacting  886 

4  states. 

5  ARTICLE  XII.  WITHDRAWAL,  DEFAULT,  AND  TERMINATION  889 

6  Section  A.  Withdrawal.  892 

7  (1)  Once  effective,  the  Compact  shall  continue  in  force  894 

8  and  remain  binding  upon  each  and  every  compacting   state;  895 

9  provided,   that  a  compacting  state  may  withdraw  from  the  896 

10  Compact   ("withdrawing   state")    by   enacting   a   statute  897 

11  specifically  repealing  the  statute  which  enacted  the  Compact  899 

12  into  law. 

13  (2)  The  effective  date  of  withdrawal   is  the  effective  901 

14  date  of  the  repeal;  provided,  that  the  repeal  shall  not  apply  902 

15  to  any   receiverships,  for  which  the  Commission  is  acting  as  904 

16  Receiver,  pending  on  the  date  of  the  repeal  except  by  mutual  906 

17  agreement  of  the  Commission  and  the  withdrawing  state.  907 

18  (3)   The  withdrawing   state  shall  immediately  notify  the  909 

19  Chairperson  of   the   Commission    in   writing   upon    the  910 

20  introduction  of   legislation   repealing   this  Compact  in  the  911 

21  withdrawing  state. 

22  (4)   The  Commission  shall   notify  the  other   compacting  913 

23  states  of   the  withdrawing  state's  intent  to  withdraw  within  914 

24  60  days  of  its  receipt  thereof.  915 

25  (5)   The  withdrawing   state   is   responsible    for    all  917 

26  assessments,   obligations,   and   liabilities  incurred  through  918 

27  the  effective  date  of  withdrawal,  including  any  obligations,  919 

28  the  performance  of  which  extend  beyond  the  effective  date  of  920 

29  withdrawal,  except  to  the  extent  those  obligations  may  have  921 

30  been   released  or   relinquished  by  mutual  agreement  of  the  922 

31  Commission  and  the  withdrawing   state.   Notwithstanding   the  923 

32  foregoing,  the  withdrawing  state  is  responsible  for  the  costs  924 

33  and  expenses  of  its  estates  subject  to  this  Compact  pending 
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1  on  the  dace  of  repeal;  the  Commission  and  the  other   estates  ?2: 

2  subject  to  this  Compact  shall  not  bear  any  costs  and  expenses  9:~ 

3  related   to  the  withdrawing  state's  estates  unless  otherwise  929 

4  mutually  agreed  upon  between  the   Commission   and    the  93C 

5  withdrawing  state. 

6  (6)   Reinstatement  following  withdrawal  of  any  compacting  93: 

7  state   shall   occur  upon  the  withdrawing  state  reenacting  the  93  2 

8  Compact   or   upon  such  later  date  as  determined   by   the  934 

9  Commission. 

10  Section  B.  Default.  9  3" 

11  (1)   If  the  Commission  determines   that   any  compacting  9  39 

12  state   has  at  any  time  defaulted  ("defaulting  state")  in  the  940 

13  performance  of  any  of   its  obligations  or   responsibilities  942 

14  under   this  Compact,  the  by-laws,  or  duly  promulgated  rules,  944 

15  all   rights,   privileges,   and  benefits  conferred  by   this  946 

16  Compact  and  any  agreements  entered   into  pursuant   to   this 

17  Compact  shall  be  suspended  from  the  effective  date  of  default  947 

18  as   fixed  by  the  Commission.  The  grounds  for  default  include,  948 

19  but  are  not  limited  to,  failure  of   a  compacting   state   to  950 

20  perform  such  obligations  or  responsibilities  and  any  other  951 

21  grounds  designated . in  Commission  rules.  The  Commission  shall  952 

22  immediately   notify   the  defaulting   state  in  writing  of  the  953 

23  defaulting  state's  suspension  pending  a  cure  of  the  default.  954 

24  The   Commission   shall   stipulate  the  conditions  and  the  time  _  955 

25  period  within  which  the  defaulting   state  must   cure   its  956 

26  default.   If   the  defaulting  state  fails  to  cure  the  default 

27  within  the  time  period   specified  by   the  Commission,   the  957 

28  defaulting  state  shall  be  terminated  from  the  Compact  upon  an  958 

29  affirmative  vote  of  a  majority  of  the  compacting  states  and  959 

30  all   rights,   privileges,   and  benefits   conferred   by   this  .  960 

31  Compact  shall   be   terminated   from   the  effective  date  of  ■  961 

32  termination. 

33  (2)   Within   60  days  of  the  effective  date  of  termination  963 
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of  a  defaulting   state,   the   Commission   shall   notify   tne 

Governor   and   the  Majority  and  Minority   Leaders   of   tne  965 

defaulting  state's  legislature  of  such  termination.  966 

(3)   The  termination  of  a  defaulting  state  shall  apply  to  966 

all   receiverships,   for  which   the  Commission  is  acting  as  969 

Receiver,  pending  on  the  effective  date  of  termination  except  970 

by  mutual  agreement  of   the  Commission  and   the  defaulting  97: 

8  state. 

9  (4)   The   defaulting   state   is   responsible   for   all  973 

10  assessments,  obligations,  and   liabilities   incurred   through  974 

11  the  effective  date  of  termination  and  is  responsible  for  the  975 

12  costs  and  expenses  relating  to  its  estates   subject   to   this  976 

13  Compact    pending   on   the  date  of   the   termination.   The  977 

14  Commission  and  the  other   estates   subject   to   this   Compact  97B 

15  shall  not  bear  any  costs  or  expenses  relating  the  defaulting  979 

16  state's  estates  unless  otherwise  mutually  agreed  upon  between  980 

17  the  Commission  and  the  defaulting  state.  981 

18  (5)   Reinstatement    following   termination    of    any  983 

19  compacting   state   requires  both  a  reenactment  of  the  Compact  984 

20  by  the  defaulting  state  and  the  approval   of   the  Commission  986 

21  pursuant  to  the  rules. 

22  Section  C.  Dissolution  of  Compact.  989 

23  (1)   The  Compact  dissolves  effective  upon  the  date  of  the  991 

24  withdrawal   or   the   termination  by  default  of  the  compacting  992 

25  state  which   reduces  membership   in   the  Compact   to   one  994 

26  compacting  state. 

27  (2)   Upon   the   dissolution   of  this  Compact,  the  Compact  996 

28  becomes  null  and  void  and  shall  be  of   no   further   force   or  997 

29  effect,   and  the  business  and  affairs  of  the  Commission  shall  999 

30  be  wound  up  and  any  surplus  funds   shall   be  distributed   in  1000 

31  accordance  with  the  by-laws. 

32  ARTICLE  XIII.  SEVERABILITY  AND  CONSTRUCTION  1003 
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1  (1)   The  provisions  of  this  Compact  shall  be  severaoie,  UJr 

2  and  if  any  phrase,  clause,  sentence,  or  provision   is   deemed  LOOr 

3  unenforceable,   the  remaining  provisions  of  tne  Compact  shall  :c;~ 

4  be  enforceable. 

5  (2)   The  provisions  of  this  Compact   shall   be   lioerally  :0j- 

6  construed  to  effectuate  its  purposes.  1011 

7  ARTICLE  XIV.  BINDING  EFFECT  OF  COMPACT  AND  OTHER  LAWS  10  l-i 

8  Section  A.  Othrr  laws.  10 ;- 

9  (1)   Nothing  herein  prevents  the  enforcement  of  any  other  1019 

10  law  of  a  compacting  state  that  is  not  inconsistent  with  this  1020 

11  Compact. 

12  (2)   All  compacting  states'  laws  conflicting  with   this  1022 

13  Compact  are  superseded  to  the  extent  of  the  conflict.  1023 

14  Section  B.  Binding  effect  of  this  Compact.  1026 

15  (1)   All   lawful  actions  of  the  Commission,  including  all  1028 

16  rules  and  operating  procedures  promulgated  by  the  Commission,  1029 

17  are  binding  upon  the  compacting  states.  1030 

18  (2)   All   agreements   between   the  Commission  and    tne  1032 

19  compacting  states  are  binding  in  accordance  with  their  terms.  1033 

20  (3)   Upon   the   request  of   a  party   to  a  conflict  over  1035 

21  meaning  or  interpretation  of  Commission  actions,  and  upon   a  1036 

22  majority  vote   of   the  compacting  states,  the  Commission  may  1037 

23  issue   advisory   opinions    regarding   such   meaning   or  1038 

24  interpretation. 

25  (4)   In  the  event  any  provision  of  this  Compact   exceeds  1040 

26  tne  constitutional   limits  imposed  on  the  legislature  of  any  1041 

27  compacting   state,   the  obligations,   duties,    powers,    or  1042 

28  jurisdiction   sought   to  be  conferred  by  such  provision  upon  1043 

29  tne  Commission  shall  be   ineffective  and   such  obligations,  J.044 

30  duties,  powers  or  jurisdiction  shall  remain  in  the  compacting  1045 

31  state  and  shall  be  exercised  by  the  agency  thereof  to  which  1046 
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1  such  obligations,   duties,   powers,   or   jurisdiction   are 

2  delegated  by  law  in  effect  at  the  time  this  Compact  oecomes  104S 

3  effective. 

4  Section  96.   The  Illinois  Insurance  Code   is  amended  oy  1051 

5  changing  Sections  406  and  408.3  as  follows:  1052 

6  (21S  ILCS  5/408)  (from  Ch.  73,  par.  1020)  1055 

7  Sec.  408.   Fees  and  charges.  105? 

8  (1)  The  Director  shall  charge,  collect  and  give  proper  1060 

9  acquittances  for   the  payment  of  the  following   fees  and 

10  charges: 

11  (a)   For   filing  all  documents  submitted  for  the  1062 

12  incorporation  or  organization  or  certification  of  a  1063 

13  domestic  company,  except  for  a  fraternal  benefit  society,  1064 

14  $1,000. 

15  (b)   For  filing  all  documents  submitted   for   the  1066 

16  incorporation  or  organization  of  a  fraternal  benefit  1067 

17  society.  $250. 

18  (c)   For   filing   amendments   to   articles    of  1069 

19  incorporation    and   amendments   to   declaration   of  1070 

20  organization,  except  for  a  fraternal  benefit   society,   a 

21  mutual  benefit  association,   a  burial  society  or  a  farm  1071 

22  mutual,  S100. 

23  (d)   For   filing   amendments   to   articles    of  1073 

24  incorporation  of  a  fraternal  benefit  society,  a  mutual  1074 

25  benefit  association  or  a  burial  society,  S50. 

26  (e)   For   filing   amendments   to   articles    of  1076 

27  incorporation  of  a  farm  mutual,  $25. 

28  (f)   For  filing  bylaws  or  amendments  thereto,  $25.  1078 

29  (g)   For  filing  agreement  of  merger  or  consolidation  1080 

30  or  articles  of  reorganization:  1081 

31  (i)   for  a  domestic  company,   except   for   a  1084 

32  fraternal   benefit   society,   a   mutual   benefit  1085 
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1  association,  a  burial  society,   or   a   farm  mutual.  lOcr 

2  $1,000. 

3  (ii)   for   a   foreign  or  alien  company,  except  10S? 

4  for  a  fraternal  benefit  society,  $300.  1090 

5  (iii)   for   a   fraternal   benefit   society,    a  109:- 

6  mutual   benefit   association,  a  burial  society,  or  a  1094 

7  farm  mutual,  $100. 

8  (h)   For   filing  agreements  of   reinsurance  by  a  1096 

9  domestic  company,  $100. 

10  (i)   For  filing  all  documents  submitted  by  a  foreign  1098 

11  or  alien  company  to  be  admitted  to  transact   business   or  1099 

12  accredited  as  a   reinsurer   in  this  State,  except  for  a  1100 

13  fraternal  benefit  society,  $2,500.  1101 

14  (j)   For  filing  all  documents  submitted  by  a  foreign  1103 

15  or  alien  fraternal  benefit   society   to   be  admitted   to  1104 

16  transact  business  in  this  State,  $250.  1105 

17  (k)   For   filing  declaration  of   withdrawal   of   a  1107 

18  foreign  or  alien  company,  $25.  1108 

19  (1)   For  filing  annual  statement,  except  a  fraternal  1110 

20  benefit   society,   a  mutual  benefit  association,  a  burial  1111 

21  society,  or  a  farm  mutual,  S100.  1112 

22  (m)   For  filing  annual   statement   by  a   fraternal  1114 

23  benefit  society,  $50.  1115 

24  (n)   For  filing  annual  statement  by  a  farm  mutual,  a  1117 

25  mutual  benefit  association,  or  a  burial  society,  $25.  1118 

26  (o)   For   issuing   a  certificate   of   authority  or  1120 

27  renewal   thereof   except   to  a  fraternal  benefit  society,  1121 

28  $100. 

29  (p)   For   issuing   a   certificate   of   authority   or  1123 

30  renewal  thereof  to  a  fraternal  benefit  society,  $50.  1124 

31  (q)   For    issuing   an   amended    certificate   of  1126 

32  authority,  $25. 

33  (r)   For   each   certified  copy   of   certificate   of  1128 

34  authority,  $10. 


143 


BB2337  Enrolled  -28-  LRB8900242JScw 

1  (s)   For  each  certificate  of  deposit,  or   valuation,  1130 

2  or  compliance  or  surety  certificate,  S10.  1131 

3  (t)   For  copies  of  papers  or  records  per  page,  SI.  1133 

4  (u)   For   each  certification  to  copies  of  papers  or  1136 

5  records,  $10. 

6  (v)   For    multiple    copies    of     documents     or  1138 

7  certificates  listed  in  subparagraphs  (r),  (s),  and  (u)  of  1139 

8  paragraph   (1)  of  this  Section,  $10  for  the  first  copy  of  1140 

9  a  certificate  of  any  type  and  $5  for  each  additional  copy 

10  of  the  same   certificate   requested  at   the   same   time,  1141 

11  unless,   pursuant   to  paragraph  (2)  of  this  Section,  the  1142 

12  Director  finds  these  additional  fees  excessive.  1143 

13  (w)   For  issuing  a  permit  to  sell  shares  or  increase  1145 

14  paid-up  capital:  1146 

15  (i)   in  connection   with   a   public   stock  1148 

16  offering,  $150; 

17  (ii)   in  any  other  case,  $50.  1150 

18  (x)   For   issuing  any  other  certificate  required  or  1152 

19  permissible  under  the  law,  $25.  1153 

20  (y)   For  filing  a  plan  of  exchange  of  the  stock  of  a  1155 

21  domestic  stock  insurance  company,  SI, 000.  1156 

22  (z)   For  filing  a   statement   of  acquisition  of   a  1158 

23  domestic   company   as   defined   in   Section  131.4  of  this  1159 

24  Code,  $1,000. 

25  (aa)   For   filing   an  agreement   to  purchase    the  1161 

26  business  of   an  organization  authorized  under  the  Dental  1162 

27  Service  Plan  Act,  the  Vision  Service  Plan  Act,   or   the  1164 

28  Voluntary  Health   Services   Plans  Act  or   of   a  health  1165 

29  maintenance  organization  or   a   limited  health   service  1166 

30  organization,  $1,000. 

31  (bb)   For   filing   a   statement  of  acquisition  of  a  1168 

32  foreign  or  alien  insurance  company  as  defined  in   Section  1169 

33  131.12a  of  this  Code,  $500. 

34  (cc)   For    filing   a    registration  statement   as  1171 
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1  required  in  Sections  131.13  and  131.14   the  notification  ::~: 

2  as   required  by  Section   131.20a  or   an  agreement   or  1173 

3  transaction   required  by  Sections  124.2(2),  141  or  141.1, 

4  $100. 

5  (dd)   For  filing  an  application  for  licensing  of:  117S 

6  (i)   a  religious  or   charitable   risk   pooling  117" 

7  trust  or  a  workers'  compensation  pool,  $500;  1178 

8  (ii)   a  workers'  compensation  service  company,  1180 

9  $250; 

10  (iii)   a  self-insured  automobile  fleet,   $100;  118? 

11  or 

12  (iv)   a   renewal  of  or  amendment  of  any  license  1184 

13  issued  pursuant  to  (i),  (ii),  or  (iii)  above,  $50.  1185 

14  (ee)   For  filing  articles  of   incorporation  for  a  1187 

15  syndicate  to  engage  in  the  business  of  insurance  through  1188 

16  the  Illinois  Insurance  Exchange,  $1,000. 

17  (ff)   For  filing  amended  articles  of   incorporation  1190 

18  for   a  syndicate  engaged   in   the  business  of  insurance  1191 

19  through  the  Illinois  Insurance  Exchange,  $50. 

20  (gg)   For  filing  articles  of   incorporation  for   a  1193 

21  limited  syndicate   to   join  with  other   subscribers  or  1194 

22  limited  syndicates  to  do  business   through  the   Illinois  1195 

23  Insurance  Exchange,  $500. 

24  (hh)   For   filing   amended  articles  of  incorporation  1197 

25  for  a   limited   syndicate   to  do  business   through   the  1198 

26  Illinois  Insurance  Exchange,  $50. 

27  (ii)   For   a   permit   to  solicit  subscriptions  to  a  1200 

28  syndicate  or  limited  syndicate,  S50.  1201 

29  (jj)   For  the  filing  of  each   form  as   required   in  1203 

30  Section   143  of   this  Code,   $25  per  form.   The  fee  for  1204 

31  advisory  and  rating  organizations  shall  be  $100  per  form.  1205 

32  (i)   For  the  purposes  of  the  form  filing   fee,  1207 

33  filings  made  on  insert  page  basis  will  be  considered  1208 

34  one   form  at   the   time  of  its  original  submission. 
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1  Changes  made  to  a  form  subsequent   to  its  approval  1209 

2  shall  be  considered  a  new  filing.  1210 

3  (ii)   Only  one  fee  shall  be  charged  for  a  form,  1212 

4  regardless   of  the  number  of  other  forms  or  policies  1213 

5  with  which  it  will  be  used. 

6  (iii)   Fees  charged  for  a  policy  filed  as   it  1215 

7  will   be   issued   regardless  of  the  number  of  forms  1216 

8  comprising  that  policy  shall  not  exceed   SSOO   or 

9  $1000  for  advisory  or  rating  organizations.  1217 

10  (iv)   The  Director  may  by   rule  exempt  forms  1219 

11  from  such  fees. 

12  (kk)   For  filing  an  application  for  licensing  of   a  1221 

13  reinsurance  intermediary,  S250. 

14  (2)   When  printed  copies  or  numerous  copies  of  the  same  1223 

15  paper  or  records  are  furnished  or  certified,  the  Director  may  1224 

16  reduce  such  fees  for  copies  if  he  finds  them  excessive.    He  1225 

17  may,   when  he  considers   it  in  the  public  interest,  furnisn  1226 

18  without  charge  to  state   insurance  departments  and   persons 

19  other   than  companies,  copies  or  certified  copies  of  reports  1227 

20  of  examinations  and  of  other  papers  and  records.  1228 

21  (3)   The  expenses  incurred  in  any  performance  examination  1231 

22  authorized  by  law  shall  be  paid   by   the  company  or   person 

23  being  examined.  The  charge  shall  be  reasonably  related  to  the  1232 

24  cost   of   the  examination   including   but   not   limited   to  1233 

25  compensation  of  examiners,  electronic  data  processing   costs,  1234 

26  supervision  and  preparation  of   an  examination  report  and  1235 

27  lodging  and  travel  expenses.  All  lodging  and  travel   expenses  1236 

28  shall   be  in  accord  with  the  applicable  travel  regulations  as  1237 

29  published  by  the  Department  of   Central  Management   Services  1238 

30  and  approved   by  the  Governor's  Travel  Control  Board,  except  1239 

31  that  out-of-state  lodging   and   travel   expenses   related   to 

32  examinations   authorized   under   Section   132   shall   be   in  1240 

33  accordance  with   travel   rates   prescribed  under   paragraph   1241 

34  301-7.2  of  the  Federal  Travel  Regulations,  41  C.F.R.  301-7.2,   1242 
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1  for  reimbursement  of   subsistence  expenses   incurred  during  .:<;; 

2  official   travel.    All   lodging  and   travel  expenses  may  oe 

3  reimbursed  directly  upon  authorization  of  the  Director.   With  1244 

4  the  exception  of  the  direct  reimbursements  authorized  by  the  1.245 

5  Director,  all  performance  examination  charges   collected   by  1246 

6  the  Department   shall   be  paid   to   the  Insurance  Producers  1246 

7  Administration  Fund,  however,  the  electronic  data  processing  1249 

8  costs  incurred  by   the  Department  in  the  performance  of  any  1250 

9  examination  shall  be  billed  directly   to  the   company   being  1251 

10  examined   for   payment   to  the  Statistical  Services  Revolving  1252 

11  Fund. 

12  (4)   At  the   time  of  any  service  of   process  on   the  1254 

13  Director   as   attorney   for   such  service,  the  Director  shall  1255 

14  charge  and  collect  the  sun  of  $10.00,  which  may  be   recovered  1256 

15  as   taxable  costs  by  the  party  to  the  suit  or  action  causing  125" 

16  such  service  to  be  made   if   he  prevails   in  such  suit   or  1258 

17  action. 

18  (5)  (a)   The   costs    incurred   by   the   Department   of  1260 

19  Insurance  in  conducting  any  hearing  authorized  by   law  shall  1261 

20  be  assessed   against   the  parties   to  the   hearing  in  such  1262 

21  proportion  as  the  Director  of  Insurance  may  determine  upon  1263 

22  consideration  of   all  relevant  circumstances  including:   (1) 

23  the  nature  of   the   hearing;   (2)   whether   the   hearing  was  1264 

24  instigated  by,   or   for  the  benefit  of  a  particular  party  or  1265 

25  patties;  (3)  whether  there   is   a   successful   party  on   the  1266 

26  merits  of   the  proceeding;   and   (4)  the  relative  levels  of  1267 

27  participation  by  the  parties. 

28  (b)   For  purposes  of  this  subsection  (5)   costs   incurred  1269 

29  shall  mean  the  hearing  officer  fees,  court  reporter  fees,  and  1270 

30  travel   expenses  of   Department  of   Insurance  officers  and  1271 

31  employees;  provided  however,  that  costs   incurred   shall   not  127  2 

32  include  hearing  officer   fees  or  court  reporter  fees  unless  1273 

33  the  Department   has   retained  the   services   of   independent 

34  contractors  or  outside  experts  to  perform  such  functions.  1274 
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1  (c)   The  Director   shall  make  the  assessment  of  costs  1276 

2  incurred  as  part  of  the  final  order  or  decision  arising  out  1277 

3  of   the  proceeding;   provided,   however,   that  such  order  or  1278 

4  decision  shall  include  findings  and  conclusions  in  support  of  1279 

5  the  assessment  of  costs.   This  subsection  (5)   shall   not   be 

6  construed  as  permitting  the  payment  of  travel  expenses  unless  1280 

7  calculated   in   accordance   with   the  applicable   travel  1281 

8  regulations  of  the  Department  of  Central  Management  Services,  1282 

9  as  approved  by  the  Governor's  Travel  Control  Board.    The  1283 

10  Director  as  part  of  such  order  or  decision  shall  require  all 

11  assessments  for  hearing  officer  fees  and  court  reporter  fees,  1284 

12  if  any,  to  be  paid  directly  to  the  hearing  officer   or   court  1285 

13  reporter  by  the  party(s)   assessed  for  such  costs.   The  1286 

14  assessments   for   travel  expenses  of  Department  officers  and  1287 

15  employees  shall  be  reimburseable  to  the  Director  of  Insurance  1288 

16  for  deposit  to  the  fund  out  of  which  those  expenses  had   been  1289 

17  paid. 

18  (d)   The  provisions  of  this  subsection  (5)  shall  apply  in  1291 

19  the   case  of   any  hearing  conducted  by  the  Director   of  1292 

20  Insurance  not  otherwise  specifically  provided  for  by  law.  1293 

21  (6)   The  Director   shall   charge  and  collect  an  annual  1295 

22  financial  regulation  fee   from  every  domestic  company   for  1296 

23  examination  and  analysis   of  its  financial  condition  and  to  1298 

24  fund  the   internal   costs   and  expenses  of   the   Interstate  1299 

25  Insurance  Receivership  Commission  as  may  be  allocated  to  the 

26  State  of  Illinois  and  companies  doing  an   insurance   business  1300 

27  in   this   State  pursuant   to  Article   X  of   the  Interstate  1301 

28  Insurance  Receivership  Compact.     The   fee  shall   be   the  1303 

29  greater  fixed  amount  based  upon  the  combination  of  nationwide  1304 

30  direct   premium   income  and   nationwide   reinsurance  assumed  1306 

31  premium  income  or  upon  admitted  assets  calculated  under   this  1307 

32  subsection  as  follows: 

33  (a)   Combination  of  nationwide  direct  premium  income   1309 

34  and  nationwide  reinsurance  assumed  premium.  1310 
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1  (i)   S100,  if  the  premium  is  less  than  $500,000   131: 

2  and  there  is  no  reinsurance  assumed  premium;  131; 

3  (ii)   $500,  if  the  premium  is  $500,000  or  more,   1315 

4  but  less  than  $5,000,000  and  there  is  no  reinsurance   1316 

5  assumed  premium;   or   if   the  premium  is  less  than 

6  $5,000,000  and  the  reinsurance  assumed  premium   is   131" 

7  less  than  $10,000,000; 

8  (iii)   $2,500,   if   the  premium  is   less  than   1319 

9  $5,000,000  and  the  reinsurance  assumed  premium   is   1320 

10  $10,000,000  or  more; 

11  (iv)   $5,000,   if   the  premium  is  $5,000,000  or   1322 

12  more,  but  less  than  $10,000,000; 

13  (v)   $7,500,  if  the  premium  is   $10,000,000  or   1324 

14  more,  but  less  than  $25,000,000; 

15  (vi)   S10.000.  if  the  premium  is  $25,000,000  or   1326 

16  more,  but  less  than  $50,000,000;  1327 

17  (vii)   $14,000,   if   the  premium  is  $50,000,000   1329 

18  or  more,  but  less  than  $100,000,000; 

19  (viii)   $16,000,  if  the  premium  is  $100,000,000   1331 

20  or  more. 

21  (b)   Admitted  assets.  133  3 

22  (i)   $100,  if  admitted  assets  are   less   than   1335 

23  SI, 000, 000: 

24  (ii)   $500,   if   admitted  assets  are  $1,000,000   1337 

25  or  more,  but  less  than  $5,000,000; 

26  (iii)   2,500,  if  admitted  assets  are  $5,000,000   1339 

27  or  more,  but  less  than  $25,000,000; 

28  (iv)   $5,000,    if    admitted    assets    are   1341 

29  $25,000,000  or  more,  but  less  than  $50,000,000; 

30  (v)   $7,500,  if  admitted  assets  are  $50,000,000   1343 

31  or  more,  but  less  than  $100,000,000;  1344 

32  (vi)   $10,000,     if    admitted   assets   are   1346 

33  $100,000,000  or  more,  but  less  than  $500,000,000;  1347 

34  (vii)   $14,000,    if   admitted   assets    are   1349 
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1  $500,000,000  or  more,  but  less  than  SI ,000,000, 000 :  1350 

2  (viii)   $16,000,    if    admitted    assets    are  1352 

3  $1,000,000,000  or  more.  1353 

4  (c)   The  sum  of  financial  regulation  fees  charged  to  1355 

5  the  domestic  companies  of  the  same  domestic  affiliated  1356 

6  group  shall  not  exceed  $100,000  and  shall   be  billed   by  1357 

7  the  Director   to  the  member   company  designated  by  the 

8  group.  1358 

9  (7)   The  Director  shall   charge  and  collect   an  annual  1360 

10  financial  regulation  fee  from  every  foreign  or  alien  company,  1361 

11  except   fraternal   benefit  societies^  for  the  examination  and  1363 

12  analysis  of  its  financial  condition  and  to  fund  the   internal  1364 

13  costs  and  expenses  of  the  Interstate  Insurance  Receivership  1365 

14  Commission  as  may  be  allocated  to  the  State  of   Illinois   and  1366 

15  companies  doing  an  insurance  business  in  this  State  pursuant 

16  to  Article  X  of   the   Interstate   Insurance   Receivership  1367 

17  Compact .   The  fee  shall  be  a  fixed  amount  based  upon  Illinois  1368 

18  direct  premium   income  and  nationwide   reinsurance  assumed  1369 

19  premium  income  in  accordance  with  the  following  schedule:  1370 

20  (a)   $100,   if  the  premium  is  less  than  $500,000  and  1372 

21  there  is  no  reinsurance  assumed  premium;  1373 

22  (b)   $500,  if  the  premium  is  $500,000  or   more,   but  1375 

23  less   than  $5, 000, 000  and  there  is  no  reinsurance  assumed  1376 

24  premium;  or  if  the  premium  is  less   than   35,000,000   and  1377 

25  the  reinsurance  assumed  premium  is  less  than  $10,000,000;  1378 

26  (c)   $2,500,   if  the  premium  is  less  than  $5,000,000  1380 

27  and  the  reinsurance  assumed  premium   is   $10,000,000   or  1381 

28  more; 

29  (d)   S5.000,   if   the  premium  is  SS. 000, 000  or  more,  1383 

30  but  less  than  $10,000,000;  1384 

31  (e)   S12.000,  if  the  premium  is  $10,000,000  or  more,  1386 

32  but  less  than  $25,000,000;  1387 

33  (f)   $15,000,  if  the  premium  is  325,000,000  or  more,  1389 

34  but  less  than  $50,000,000:  1390 
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1  (g)   S20.000,  if  the  premium  is  $50,000,000  or  more,  159: 

2  but  less  than  $100,000,000;  13?; 

3  (h)   $25,000,  if   the   premium   is   $100,000,000   or  :_■?- 

4  more. 

5  (8)   Beginning  January  1,  1992,  the  financial  regulation  139" 

6  fees  imposed  under  subsections  (6)  and  (7)   of   this   Section  1399 

7  shall   be  paid  by  each  company  or  domestic  affiliated  group 

8  annually.   After  January  1,  1994,  the  fee  shall  be  billed   by  140: 

9  Department  invoice  based  upon  the  company's  premium  income  or  1403 

10  admitted  assets  as   shown   in   its  annual  statement  for  the 

11  preceding  calendar  year.   The  invoice  is  due  upon  receipt  and  1404 

12  must  be  paid  no  later  than  June  30  of   each  calendar   year. 

13  All   financial   regulation  fees  collected  by  the  Department  1406 

14  shall  be  paid  to  the   Insurance  Financial  Regulation   Fund.  1407 

15  The  Department  may  not  collect  financial  examiner  per  diem  1408 

16  charges  from  companies  subject  to  subsections  (6)  and  (7)   of  1409 

17  this   Section  undergoing  financial  examination  after  June  30,  1410 

18  1992. 

19  (9)   In  addition  to  the  financial  regulation  fee  required  1412 

20  by   this  Section,   a   company   undergoing   any    financial  1413 

21  examination  authorized  by  law  shall  pay  the  following  costs  1414 

22  and  expenses  incurred  by  the  Department:    electronic  data  1415 

23  processing  costs,   the  expenses  authorized  under   Section 

24  131.21  and  subsection  (d)  of  Section  132.4  of  this  Code,  and  1417 

25  lodging  and  travel  expenses. 

26  Electronic  data   processing  costs    incurred    by    the  1419 

27  Department   in   the  performance  of  any  examination  shall  be  1420 

28  billed  directly  to  the  company   undergoing   examination   for  1421 

29  payment   to  the  Statistical  Services  Revolving  Fund.   Except  1422 

30  for  direct   reimbursements   authorized   by   the  Director   or 

31  direct   payments   made  under  Section  131.21  or  subsection  (d)  1423 

32  of  Section  132.4  of  this  Code,  all  financial  regulation   fees  1424 

33  and  all   financial   examination  charges  collected   by   the  1425 

34  Department   shall    be   paid   to  the   Insurance   Financial  1426 
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1  Regulation  Fund. 

2  All  lodging  and  travel  expenses  shall   be   in  accordance  1-128 

3  with   applicable   travel   regulations   published   by   the  14  29 

4  Department  of  Central  Management  Services  and  approved  by  the  1430 

5  Governor's  Travel  Control  Board,   except   that  out-of-state  1431 

6  lodging   and   travel   expenses    related   to  examinations 

7  authorized  under  Section  132.1  shall  be   in  accordance  with  1432 

8  travel   rates  prescribed  under  paragraph   301-7.2  of   the  1433 

9  Federal   Travel   Regulations.    41   C.F.R.    301-7.2.   for  1434 

10  reimbursement   of   subsistence   expenses   incurred   during 

11  official   travel.    All   lodging   and  travel  expenses  may  be  1435 

12  reimbursed  directly  upon  the  authorization  of  the  Director.  1436 

13  In  the  case  of  an  organization  or  person  not   subject   to  1438 

14  the  financial   regulation   fee,  the  expenses  incurred  in  any  1439 

15  financial  examination  authorized  by  law  shall  be  paid  by   the  1440 

16  organization  or  person  being  examined.   The  charge  shall  be  1441 

17  reasonably  related  to  the  cost  of  the  examination   including, 

18  but  not  limited  to,  compensation  of  examiners  and  other  costs  1442 

19  described  in  this  subsection.  1443 

20  (10)   Any  company,  person,  or  entity  failing  to  make  any  1445 

21  payment  of  $100  or  more  as  required  under  this  Section   shall  1446 

22  be  subject   to  the  penalty  and  interest  provisions  provided  1447 

23  for  in  subsections  (4)  and  (7)  of  Section  412.  1448 

24  (11)   Unless  otherwise  specified,   all   of    the    fees  1450 

25  collected  under  this  Section  shall  be  paid  into  the  Insurance  1451 

26  Financial  Regulation  Fund. 

27  (12)   For  purposes  of  this  Section:  1453 

28  (a)   "domestic  company"   means  a  company  as  defined  1455 

29  in  Section  2  of   this  Code  which  is   incorporated  or  1456 

30  organized  under   the  laws  of  this  State,  and  in  addition  1457 

31  includes  a  not-for-profit   corporation  authorized   under 

32  the  Dental,   Vision,  Pharmaceutical,  or  Voluntary  Health  1458 

33  Service  Plan  Acts,  and  a  health  maintenance  organization  1459 

34  and  a  limited  health  service  organization;  1460 
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1  (b)   "foreign  company"  means  a  company  as  defined  in  146: 

2  Section  2  of  this  Code  which  is  incorporated  or  organized  146; 

3  under   the-  laws  of  any  state  of  the  United  States  other  146, 

4  than  this  State  and   in  addition   includes   a  health 

5  maintenance  organization  which    is    incorporated   or  1465 

6  organized  under  the  laws  of  any  state  of  the  United  1466 

7  States  other  than  this  State; 

8  (c)   "alien  company"  means  a  company  as  defined   in  1468 

9  Section  2  of  this  Code  which  is  incorporated  or  organized  1469 

10  under  the   lavs  of  any  country  other  than  the  United  1470 

11  States; 

12  (d)   "fraternal    benefit    society"    means    a  1472 

13  corporation,    society,    order,    lodge   or   voluntary  1473 

14  association  as  defined  in  Section  282.1  of  this  Code; 

15  (e)   "mutual  benefit  association"  means  a  company,  1475 

16  association  or  corporation  authorized  by  the  Director  to  1476 

17  do  business  in  this  State  under  the  provisions  of  Article  1477 

18  XVIII  of  this  Code; 

19  (f)   "burial   society"   means   a   person,    firm,  1479 

20  corporation,    society   or  association  of   individuals  1480 

21  authorized  by  the  Director  to  do  business  in   this   State  1481 

22  under  the  provisions  of  Article  XIX  of  this  Code;  and 

23  (g)   "farm  mutual"   means  a  district,   county  and  1483 

24  township  mutual   insurance  company  authorized   by   the  1484 

25  Director   to  do  business   in   this   State   under    the 

26  provisions  of   the  Farm  Mutual  Insurance  Company  Act  of  1485 

27  1986. 

28  (Source:  P. A.  87-108;  87-1090:  88-364.)  1487 

29  (215  ILCS  5/408.3)  (from  Ch.  73,  par.  1020.3)  1490 

30  Sec.  408.3.   Insurance  Financial  Regulation  Fund:   uses.  1492 

31  The  monies  deposited  into  the  Insurance  Financial  Regulation  1494 

32  Fund  shall  be  used  only  for  i_i_l  payment  of   the  expenses  of 

33  the   Department,   including   related  administrative  expenses,  1495 
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1  incurred   in  analyzing,   investigating  and  examining    the  1496 

2  '  financial  condition  or  control  of  insurance  companies  and  149? 

3  other  entities  licensed  or  seeking  to  be   licensed  by   the  1498 

4  Department,     including   the   collection,    analysis   and 

5  distribution  of   information  on   insurance  premiums,   other  1499 

6  income,   costs  and  expenses,  and  (ii)  to  pay  internal  costs  1500 

7  and  expenses  of   the   Interstate   Insurance   Receivership  1501 

8  Commission   allocated  to  this  State  and  authorized   and 

9  admitted  companies  doing  an  insurance  business  in  this   State  1502 

10  under  Article  X  of  the  Interstate  Receivership  Compact.   All  1503 

11  distributions  and  payments   from  the   Insurance   Financial  1504 

12  Regulation   Fund   shall   be   subject    to   appropriation 

13  appropriated  as  otherwise  provided  by  law  for  payment  of  such  1506 

14  expenses. 

15  Sums  appropriated  under   clause   (ii)   of   the   preceding  1508 

16  paragraph   shall   be  deemed   to  satisfy,   pro   tanto,   the  1509 

17  obligations  of  insurers  doing  business  in   this   State   under  1511 

18  Article  X  of  the  Interstate  Insurance  Receivership  Compact. 

19  Nothing   in  this  Code  shall  prohibit  the  General  Assembly  1513 

20  from  appropriating  funds  from  the  General  Revenue  Fund  to  the  1514 

21  Department  for  the  purpose  of  administering  this  Code.  1515 

22  No  fees  collected  pursuant  to  Section  408  of   this  Code  1517 

23  shall   be  used   for   the   regulation  of   pension   funds   or  1518 

24  activities  by  the  Department  in  the  performance  of  its  duties  1519 

25  under  Article  22  of  the  Illinois  Pension  Code. 

26  If   at   the  end  of   a   fiscal   year   the  balance  in  the  1521 

27  Insurance  Financial  Regulation  Fund  which  remains   unexpended  1522 

28  or   unobligated  exceeds  the  amount  of  funds  that  the  Director  1523 

29  may  certify  is  needed  for  the  purposes  enumerated   in   this  1524 

30  Section,   then   the  General   Assembly  may  appropriate  that 

31  excess  amount  for  purposes  other   than  those  enumerated   in  1525 

32  this  Section. 

33  In  addition   to  any  other  permitted  use  of  moneys  in  the  1527 

34  Fund,  and  notwithstanding  any  restriction  on  the  use   of   the  1528 
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Fund,   moneys   in  the  Insurance  Financial  Regulation  Fund  may  152- 

be  transferred  to  the  General  Revenue  Fund  as  authorized   by  1530 

this  amendatory  Act  of  1992.   The  General  Assembly  finds  that  ;531 

an  excess  of  moneys  exists  in  the  Fund.   On  February  1,  1992,  153: 
the  Comptroller   shall   order   transferred  and  the  Treasurer 

shall  transfer  $150,000  (or  such  lesser  amount  as  may  be  on  1533 

deposit   in  the  Fund  and  unexpended  and  unobligated  on  that  1534 

date)  from  the  Fund  to  the  General  Revenue  Fund.  1S35 

(Source:  P. A.  87-108;  87-757;  87-838.)  1537 


10  Section  99.   Effective  date.   This  Act   takes  effect   on   15-U 

11  January  1,  1996. 


APPROVED 
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